STATE CANVASSING BOARD ‐ MINUTES
December 3, 2010
2:00 p.m.
State Office Building, Room 10
100 Rev. Dr. Martin Luther King Jr. Blvd.
St. Paul, Minnesota
1. Call to Order
Secretary of State Mark Ritchie convened the State Canvassing Board at 2:03 p.m. for the
purpose of discussing attempted challenges deemed frivolous.
Members of the Canvassing Board present included Secretary of State Mark Ritchie, Minnesota
Supreme Court Associate Justice Paul H. Anderson, Minnesota Supreme Court Associate Justice
David R. Stras, Second Judicial District Court Judge Gregg E. Johnson, and Fourth Judicial District
Court Judge Denise D. Reilly. Also present were Deputy Attorney General Christie Eller, Solicitor
General Alan Gilbert, Director of Elections Gary Poser, Bert Black and other staff from the Office
of the Secretary of State, along with members of the media and public.
2. Statewide Frivolous Report
Secretary Ritchie called on Director of Elections Gary Poser to present the Statewide Frivolous
Report at the request of the State Canvassing Board. Mr. Poser presented the Statewide
Frivolous Report for the Offices of Governor and Lt. Governor,1 and State Representative
District 15B, State Representative District 25B and State Representative District 27A2.
All 87 counties are listed, on the Statewide Frivolous Report for the offices of Governor and Lt.
Governor, with the number of reported attempted challenges deemed frivolous made by
Candidate Dayton and Candidate Emmer. The total column is located on the right. The percent
completed for Hennepin and Ramsey counties are listed as of the end of the day on December
2, 2010 as they were the only two counties outstanding at that time. Mr. Poser noted that
three counties, Dakota, Hennepin and Renville, each had over 100 attempted challenges
deemed frivolous. The totals recorded at the end of the Governor and Lt. Governor report are:
frivolous by Dayton: 35; frivolous by Emmer: 2,845; frivolous total: 2,880. Listed below that line
are the challenges not deemed frivolous statewide reported as of the end of the day on
December 2, 2010 (93% complete): Dayton challenged 175 ballots, Emmer challenged 734
ballots for a total of 909 ballots challenged statewide.
Mr. Poser directed the Board to the second part of the report, the State Representative
Frivolous Report as of December 2, 2010. For State Representative District 15B there are no
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See Attachment A for the report Mr. Poser presented to the Board.
See Attachment B for the report Mr. Poser presented to the Board.
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attempted challenges deemed frivolous. Ballots challenged by Banaian, 3; ballots challenged by
Lewis, 1; for a total of 4 challenges. For State Representative District 25B there are no
challenges of any kind. For State Representative District 27A, attempted challenges deemed
frivolous by Murray, 0; by Brown, 2 (since withdrawn); for a total of 0 frivolous challenges;
there are 0 regular challenges for that race.

3. Discussion on the Statewide Frivolous Report
Secretary Ritchie asked Mr. Poser if he could update the report after Hennepin and Ramsey
Counties finish counting so the Board would have the complete numbers. Mr. Poser told the
Board that Ramsey County has completed the recount, so he believes its number will not
change, but the total numbers could change. Mr. Poser said that he would update the report
with the Hennepin and Ramsey County totals.
Secretary Ritchie stated that overall the recount process looked like it had gone smoothly with
the low number of frivolous challenges, besides three counties: Dakota, Hennepin and Renville.
Mr. Poser agreed. Secretary Ritchie then noted the 909 valid challenges, which is close to the
number of challenges made in 2008.
Secretary Ritchie asked Mr. Poser if he had additional information for the Board on the
frivolous challenges in Dakota and Renville counties. Mr. Poser stated that according to the
Renville county auditor, Mr. Larry Jacobs, the majority of the frivolous challenges were based
upon write‐in votes for races other than the Governor’s race. Secretary Ritchie stated that
these were automatic and frivolous challenges. Mr. Poser replied per his conversation with the
Renville County auditor that the auditor turned the ballot over to look for identifying marks on
the backside and if there was a write‐in for one of the local races (city or school district races)
those were immediately challenged. Secretary Ritchie stated that under the rule that it would
not be an allowed valid challenge. Mr. Poser said Dakota County staff had also mentioned
reasons for frivolous challenges included write‐ins or stray marks.
Justice Anderson commented on a story he had read regarding Otter Tail Auditor Wayne Stein
and asked Mr. Poser to relate the story to the members of the Board. In Otter Tail County
recount officials were one vote short of matching the total votes. Although the vote did not
affect either candidate (it would have been an undervote or an overvote), Mr. Stein was
concerned about the discrepancy and sent a staff member to the township where the
discrepancy occurred to examine the ballot box, which was stored in the township. The ballot
was found in the locked ballot box, sealed in an envelope Auditor Stein had supplied to the staff
person and brought back to the courthouse, where it was opened in the presence of campaign
representatives. Justice Anderson commented that there are many local election officials
working diligently on this election and Mr. Stein is a great example of one of those officials.
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Justice Anderson then asked Mr. Poser why there were no frivolous challenged ballots in
Ramsey County. Mr. Poser said his understanding was that the local election official in Ramsey
County did not declare any challenges frivolous and immediately marked them as challenged.
Justice Anderson asked if there were senior officials looking over the Ramsey County challenges
before the reports were submitted. Mr. Poser replied that the way the process is set up
challenges are put into fourth or fifth piles and at the end of the precinct you can go back and
review those challenges with the representatives. Justice Anderson asked Mr. Poser if he knew
how many challenges came out of Ramsey County. Mr. Poser stated that Ramsey County had
215 challenged ballots; the number of challenged ballots for Hennepin County is under 100.
Justice Anderson said that situation in Renville was of interest to him. He asked Mr. Poser if the
Board would have to look at every frivolous challenge that was made in that county. Mr. Poser
said that was a decision the Board would have to make. Secretary Ritchie responded that these
were frivolous and automatic challenges and the Board would not have to look at them as it
stands now. Justice Anderson said he disagreed with Secretary Ritchie on this and he believed
the Board had left this issue open. Secretary Ritchie said that these are not challenged ballots
yet so the Board does not look at them unless the Board designs a different system. He went
on to say that the system was designed to keep automatic and frivolous challenges from the
State Canvassing Board, saving time and work. This is outlined in Minnesota law. Justice
Anderson said he would reserve his comments for later.
Secretary Ritchie asked if the attempted frivolous challenges were available for the Board to
look at. Mr. Poser responded that Dakota and Renville Counties had brought the frivolously
challenged ballots to the Office of the Secretary of State for the Board to examine. The Board
members agreed to see the ballots. Justice Stras suggested that the Board view six frivolous
challenges from each county.
Mr. Poser presented Renville County, City of Olivia where there were 188 frivolous challenges
made. On ballot 1 there was a write‐in for the school district office. Secretary Ritchie said that
under current Minnesota law this would be a frivolous challenge and not allowed. Mr. Poser
agreed. Justice Anderson asked Mr. Poser if he knew the basis for the objection. Mr. Poser
responded that all the ballots were challenged for the identifying mark. Judge Johnson clarified
that every vote that involved a write‐in of some sort was challenged and deemed frivolous,
which he said borders on ludicrous. Judge Reilly said that after the Board is done looking at the
ballots she would like to hear from candidate Emmer’s legal team, to see if they think that
these are non‐frivolous challenges.
Justice Stras asked if all the Renville County ballots centered on the school district race or if
there are other types of frivolous challenges. Mr. Poser said most centered around the school
district race, most likely because it was a vote for up to three and only one candidate filed to
run, so if a voter wanted to vote for all three positions the voter would have to write‐in two
names. On ballot 2 there was also a write‐in for the school district race. On ballot 3 there was
a write‐in for the school district race as well as a slight mark by candidate Tinglestad. On ballots
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4, 5, and 6, there were write‐ins for the school district race. Justice Anderson asked if the
county auditor could affirm that this was how all the ballots were.
The Board called on Renville County Auditor‐Treasurer Larry Jacobs. Mr. Jacobs explained that
in Renville County there were two tables and so he did not look at every single ballot. The
sorters and observers told Mr. Jacobs that if there was writing or a mark on the ballot the
individual representing candidate Emmer immediately challenged that ballot. Justice Anderson
confirmed that the school district race was a three candidate election with only one person
filing. He asked if, as a result of the election, all the school district spots were filled. Mr. Jacobs
said that they were, based on the write‐in votes. Justice Stras asked if all the frivolously
challenged ballots were a result of write‐ins for the school board, or were there other types of
challenges made? Mr. Jacobs said it was possible that there was a frivolous challenge when a
ballot with a write‐in for a mayor’s race came up. Justice Stras clarified that all the frivolously
challenged ballots were for write‐ins for some other office other than Governor. Mr. Jacobs
confirmed this. Secretary Ritchie asked Mr. Jacobs how many voters Renville County had. Mr.
Jacobs replied that there was an estimated 6,436 voters. Mr. Ritchie asked how many frivolous
challenges there were, Mr. Jacobs responded that there were 422 frivolously challenged
ballots, which Secretary Ritchie said was about 8%. Secretary Ritchie thanked Mr. Jacobs for his
work to make sure the canvassing board could function by keeping the challenged ballot
number low.
Judge Reilly then asked to hear from Mr. Eric Magnuson in response to the number of
frivolously challenged ballots in Renville County. Mr. Magnuson stated that the campaigns
have not seen the ballots before and based on what he saw he would withdraw all of those
frivolously challenged ballots shown. He went on to say that the Board is depriving the
campaigns of the opportunity to make a judgment as to whether those challenges should or
should not be pursued or withdrawn. In 2008 there were many challenges but the campaigns
withdrew many of them after looking at them again. Mr. Magnuson stated that there was a
representative of the Emmer campaign in Renville County who was overzealous; when looking
at the frivolous challenges in other counties, there are low numbers of frivolous challenges.
Secretary Ritchie asked Mr. Magnuson if the representative for the Emmer campaign in Renville
County checked in during the course of the recount. Mr. Magnuson responded that he could
not answer that question. Secretary Ritchie called on Mr. Jacobs to answer that question for
the Board. Mr. Jacobs said that he specifically asked the representative for candidate Emmer if
she was certain this is what she should do. She called the campaign and then responded that
the challenges she was making were what she was instructed to do. Mr. Magnuson was not
aware of who the representative for the Emmer campaign in Renville county spoke with.
Secretary Ritchie asked Mr. Tony Trimble if he knew who she spoke with. Mr. Trimble
responded that he was unaware of who she spoke with. Mr. Trimble stated that the campaign
had a legal hotline and there were many calls that came in with recounts happening in 87
counties, which is why the answer is unknown. Secretary Ritchie asked that Mr. Trimble try to
find out who gave the advice to the representative for candidate Emmer in Renville County.
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Mr. Magnuson reiterated that if campaigns are given the chance they will take the frivolous
challenges out and they do not want to present invalid challenges to the board.
Judge Reilly said that the Board had received around 84 copies of ballots with attempted
challenges deemed frivolous from candidate Dayton’s campaign. She asked how it was possible
that candidate Dayton’s legal team has copies of frivolous challenges and candidate Emmer’s
legal team does not. Mr. Magnuson said that they had copies of ballots from the first day of
counting in Hennepin County and they have started the process of reviewing those challenges
deemed frivolous and may withdraw a significant number, if not all of them. Mr. Magnuson
said that other than those challenges deemed frivolous from Monday he has not had an
opportunity to review other challenges deemed frivolous.
Justice Anderson asked Secretary Ritchie how the parties get the copies of ballots. Secretary
Ritchie said the validly challenged ballots are on line and copies are available. Mr. Magnuson
said that at the end of the first day of counting in Hennepin County the county made copies of
the frivolously challenged ballots for the campaigns. The campaigns have been reviewing
those, but the counties stopped giving the campaigns copies of the frivolously challenged
ballots after the first day. Judge Reilly asked the Board to call on Mr. Dan Rogan, from
Hennepin County Attorney’s Office who has been working with the Deputy Recount Official in
Hennepin County, Rachel Smith. Justice Stras asked Mr. Magnuson since he has copies of the
frivolously challenged ballots from one full day of counting in Hennepin County, what
percentage he expects to withdraw? Mr. Magnuson said that there are some that are worthy
of the board’s consideration but does not know if it will be a small number or not; it depends
on the reason why they are deemed frivolous.
Judge Johnson asked how many valid challenged ballots there were. Secretary Ritchie referred
him to the last line of the Statewide Frivolous Report. Secretary Ritchie indicated that they
were on track to consider about the same number of ballots challenged in 2008. He also stated
that the reason for Minnesota Rule 8235.0800 was to reduce the number of challenges because
of the frivolous challenge language and reiterated that frivolous challenges are not allowed
under Minnesota Law. Justice Anderson said that under advice from Solicitor General Alan
Gilbert this is still an open issue. Judge Johnson concluded his thought by saying there was still
a 5,200 vote margin even if all the challenged ballots (frivolous and validly challenged) are
decided in candidate Emmer’s favor. He asked Mr. Magnuson if this was correct. Mr.
Magnuson said they have looked at the numbers and that was correct.
Justice Stras asked if it was the position of the Emmer campaign that the board should review
all the frivolously challenged ballots, even if it will not make a difference in the case. Mr.
Magnuson said their first position was that the campaigns should look at the frivolously
challenged ballots and withdraw any that they do not want the Board to review. Mr. Magnuson
reminded the Board that once the campaigns reduce the number of frivolously challenged
ballots it is the Board’s responsibility to review all remaining challenges. Mr. Magnuson went
on to say that once they have a more accurate vote total they would decide whether a court
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contest is necessary and what issues to raise. He does not know the answers to those
questions until people do their job. Mr. Magnuson said that he is happy to do his job and
winnow down the frivolous challenges. Once the Board gets an accurate number of votes
legally cast and certifies the election if one campaign decides they have grounds for a contest,
they will be able to make an informed decision.
Judge Reilly asked Mr. Magnuson if they are in the process of reviewing the frivolously
challenged ballots from day one of the Hennepin County recount. Mr. Magnuson said that staff
are reviewing the ballots and they expect to have results soon. Justice Anderson said that he
understands that Mr. Magnuson is not unrealistic and knows that the numbers do not add up
based on all the challenges and that he further understood that how the challenges are dealt
with by the Board will inform how the Emmer campaign will proceed. Mr. Magnuson said that
this is a correct summary. Justice Anderson asked if it was Mr. Magnuson’s legal opinion that
he should have the right to see the frivolously challenged ballots and that the canvassing board
should see all these challenges.
Justice Anderson also asked Mr. Magnuson whether, if the Board does not review the frivolous
challenges that the Emmer campaign will ask the supreme court to tell the canvassing board
they must review them. Mr. Magnuson replied that he believes that challenges cannot be
deemed frivolous or automatic by deputy recount officials and it is the board’s responsibility to
review all challenges, not the local election officials. Mr. Magnuson reiterated that he wants to
bring valid challenges to the Board and as Candidate Emmer said in a press conference earlier in
the day they want to know the facts before making decisions.
Secretary Ritchie called on Mr. Dan Rogan, Assistant County Attorney for Hennepin County to
address the Board. Mr. Rogan stated that starting on the first day of recounting there were a
large number of frivolous challenges being made. They asked the Emmer campaign to work
with Hennepin County election officials to come up with a process to review these challenges at
the table; this would hopefully eliminate what table officials were deeming as frivolous
challenges. This process was refused. Justice Anderson asked Mr. Rogan to clarify what was
specifically refused. Mr. Rogan stated that the Emmer campaign refused to have the table
officials discuss the frivolously challenged ballots with the lead recount official and essentially
the process followed in Ramsey County was refused in Hennepin County. Hennepin County
then decided to copy the frivolously challenged ballots so the campaigns could see what the
table officials were seeing. They did this for all the frivolously challenged ballots made on the
first day. This dramatically slowed down the counting process.
Justice Stras asked when reviewing the ballots did the table officials limit themselves to the
grounds set forth in the statutes or rules or were there other reasons to deem a challenge
frivolous? Mr. Rogan stated that he did not see all the challenged ballots but from what he
knows the table officials would ask for the grounds of the challenge under Minnesota Statute
204C.22. Challenges were deemed frivolous, based on the rule or if the ballot did not have two
election judges’ initials or if the voter used the AutoMARK to mark their ballot. Secretary
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Ritchie asked Mr. Rogan if the ballots were automatic frivolous challenges if they were marked
with the AutoMARK. Mr. Rogan stated that after the AutoMARK process was explained to the
challenger the challenge was withdrawn in some cases. Mr. Rogan said the number of frivolous
challenges has gone down as the days went on which has contributed to their ability to
complete the recounting process by the deadline. Justice Anderson asked how close Hennepin
County was to completing the recount process. Mr. Rogan said that they hoped to be done
counting today.
Justice Anderson asked Mr. Rogan what the process would be for copying the frivolously
challenged ballots and getting them to the campaigns. Mr. Rogan stated that Hennepin
County’s process was to follow the rule and mark the ballot with a frivolous challenge label. He
said that the frivolous ballots were put back in the precinct’s envelope so they knew where all
the ballots were because they were counted with the ballots. Mr. Rogan told the Board that
the county would have to go back through the 425 precincts, locate the box with the frivolously
challenged ballots, open the box, pull out the envelope with the frivolously challenged ballots
and then deliver them to the Office of the Secretary of State or copy them. Secretary Ritchie
asked Mr. Rogan if the campaigns could go to Hennepin County and see the frivolously
challenged ballots and if the ballots could be scanned instead of copied. Mr. Rogan agreed with
Secretary Ritchie that this would be possible.
Judge Johnson said that the Board had received a letter (dated December 2, 2010)3 from Mr.
Marc Elias, legal counsel for candidate Dayton; and that the Board should take into
consideration Mr. Elias’ thoughts on this issue. Before addressing this issue, Judge Reilly asked
Mr. Rogan where the ballots were in Hennepin County. Mr. Rogan stated that the ballots were
in a secure room in the A level of the Hennepin County Government Center and confirmed that
the ballots had not been sent back to the cities. Justice Anderson asked how much additional
time it would take to get copies of the frivolously challenged ballots to the campaigns. Mr.
Rogan said that this is difficult to estimate and that the process is very slow.
Justice Anderson said that he is looking for ways to cut down the number of challenged ballots.
Mr. Magnuson reiterated that the campaigns need to see the ballots before deciding what
ballots to withdraw and that the copies were sufficient for the campaign’s needs. Secretary
Ritchie asked Mr. Magnuson if any of the challenges have been withdrawn yet. Mr. Magnuson
replied that none have been withdrawn. Justice Anderson asked for confirmation challenges
would be withdrawn but the number is simply unknown. Mr. Magnuson said that he could
assure the Board that there would be challenges that would be withdrawn.
Mr. Poser asked to comment on the valid challenged ballots, those that were not deemed
frivolous. He said that the campaigns could communicate what ballots they would want
withdrawn because each of these ballots is labeled by number; the frivolously challenged
3
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ballots are not numbered and would have to be numbered before they could be withdrawn.
Mr. Rogan said that with the validly challenged ballots they sat down with the campaigns and
they were able to withdraw some and that a similar process could be done with the frivolously
challenged ballots. Judge Reilly asked Mr. Rogan to confirm that Hennepin County’s preference
would be for the campaigns to come and look at the actual frivolously challenged ballots
instead of making copies. Mr. Rogan said that yes, this would be their preference although
they will abide by any decisions made by the Board. Mr. Rogan stated that just by looking at
the ballots the campaigns will be able to clearly see that the challenges are frivolous and the
county will not have to go through the time and expense of making copies.
Justice Stras asked if the frivolously challenged ballots could be numbered if needed. Mr. Poser
said that in the process of opening up the envelopes the ballots could be numbered. Mr.
Magnuson asked what the process would be for the other 86 counties. Judge Reilly said that
other than in Dakota and Renville County that the other counties are not as big an issue. Justice
Anderson agreed that the challenges in the other counties are less of a logistical issue because
of the low number of frivolous challenges. Justice Stras asked that the Board call on Mr. Elias.
Mr. Elias stated that he had heard what the Board had said in their last meeting and that the
legal team for candidate Dayton has taken this process seriously. Mr. Elias said that they had
fewer than 50 challenges by candidate Dayton deemed frivolous and in a letter sent to Board
they withdrew all of these frivolous challenges. He said it was not an accident that there were
almost 3,000 frivolous challenges by the Emmer campaign. Mr. Elias said that whatever process
the Board adopts going forward must have accountability and that there needs to be a process
that allows the Board to bring the recount to a close by December 14. Mr. Elias said that there
were 84 copies of frivolously challenged ballots given to the Emmer campaign on the first day
of counting and not one of those had been withdrawn. Mr. Elias believes that the Emmer
campaign had adequate time to work with the local election officials to withdraw these
challenges. Mr. Elias said he has no objection to making copies of the frivolously challenged
ballots and no objection to going to the counties to look at the frivolously challenged ballots in
person. Mr. Elias does object to a process that allows frivolous challenges to take up time in
this system.
Justice Anderson said that accountability was important and that he would address that later.
He said there needed to be a way to hold Mr. Magnuson and Mr. Trimble accountable. Justice
Anderson asked Mr. Elias how the Board could get the accountability he wanted. Mr. Elias
reiterated that he has no objections to copies being made as long as the process concludes in
an orderly fashion by December 14. Justice Anderson said that he was concerned that if copies
of the frivolously challenged ballots are not provided that the Emmer campaign will go to the
supreme court and the court will say the Board did not fulfill their responsibility of reviewing all
the ballots. Justice Anderson stated minimizing the number of challenges would allow the
Board to complete the recount by December 14. Mr. Elias agreed.
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Justice Stras said that there is ambiguity in Administrative Procedure 8 about who can request
copies of the ballots as it just says, “if requested.” Justice Stras stated that he did not agree
with Mr. Magnuson that the Board has to review every frivolously challenged ballot, but based
on the rule’s ambiguity that both campaigns are entitled to copies of the frivolously challenged
ballots. Justice Stras said that he did not want to make the commitment that the Board would
look at every frivolous challenge, but does believe that the campaigns should have the ability to
look at copies of the frivolously challenged ballots. Justice Stras also stated that counties
treated what it means to have a frivolously challenged ballot differently, citing Hennepin and
Ramsey Counties. Justice Stras proposed to provide copies of the frivolously challenged ballots
as provided in the rules give the copies to the campaigns and reserve the question if the Board
should review the frivolous challenges until the Board sees how many are withdrawn by the
campaign. Secretary Ritchie asked if this could be a motion. Justice Stras made it a motion.
Justice Anderson seconded the motion. Secretary Ritchie asked if this included all 87 counties
or just Hennepin County. Justice Stras said under the rules that it would be every county,
otherwise there is too much ambiguity. Justice Anderson, the seconder agreed to this
clarification.
Secretary Ritchie asked Mr. Poser how this would logistically happen. Mr. Poser asked the
Board who would make the copies—would the deputy recount officials make the copies or will
the frivolously challenged ballots be forwarded to the Office of the Secretary of State who
would make copies? Justice Anderson asked what would be the most efficient way to get this
done. Mr. Poser said the most efficient way to get this done would be at the locations where
the ballots are stored. He then noted that this was not part of the agreement with the deputy
recount officials and that this might be an additional burden to the local election officials.
Justice Anderson said that he believes that the deputy recount officials would agree to do this.
Judge Reilly asked Renville County Auditor Larry Jacobs if he had brought all the frivolously
challenged ballots to the Office of the Secretary of State. Mr. Jacobs said that he had. Judge
Reilly asked if the campaigns could look at those ballots.
Justice Stras reiterated his concern that the Board would be deviating from their own rules if
copies of the frivolously challenged ballots are not provided to the campaigns and would be
setting this up for a court contest. Judge Johnson asked if the parties could agree to a review of
the original ballots and if they did he believed the Board would not be setting up the makings of
a court contest. Mr. Magnuson said that he did not agree with making “ad hoc rules to fit the
circumstance,” and that if the Board would have followed the rules in the first place the
campaigns could be reviewing the challenges and would not need to be discussing this now.
Secretary Ritchie said the only changes that were made to the recount plan were changes that
Mr. Magnuson had proposed and now it seems that he is objecting to his own changes. Mr.
Magnuson said that he disagreed, but that the history would show what it showed, and that he
shared Mr. Elias’ desire to move this process along quickly. Mr. Magnuson said that if the
board wished he could look at the 84 frivolous challenges that Mr. Elias had with him.
Secretary Ritchie asked Mr. Magnuson why these challenges were not withdrawn on the first
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day of recounting. Mr. Magnuson said they were unsure of what the process would be but will
follow any decisions the board makes.
Justice Anderson said that he believes that Mr. Magnuson just told the Board that if they
continue to make ad‐hoc changes he will take this to court. Justice Anderson said that the
Board needed to follow its rules otherwise there will be equal protection issues and other
problems. Justice Anderson asked Mr. Jacobs if he could provide the copies of frivolously
challenged ballots if asked to do so. Mr. Jacobs said that he had turned over the ballots to the
Office of the Secretary of State, had received a receipt for them and that the Office of the
Secretary of State would need to make the copies. Mr. Poser said that the office would make
any copies the Board requested.
Mr. Poser asked the Board another procedural question as to whether the campaigns need to
be present when the ballots were being opened and copies were being made? Justice Stras
said the same procedures set up for the challenged ballots need to be followed. Mr. Poser then
asked how to go about notifying the deputy recount officials. Justice Anderson responded that
if reasonable time was given the campaigns would get representatives there. Justice Anderson
said he trusted Mr. Poser to determine the reasonable amount of time to notify the campaigns,
but that as little as half a day would be reasonable under these circumstances.
Mr. Poser asked for clarification on the process to get the copies to the campaigns and the
Board. Justice Anderson asked if the campaigns would be reasonable. Mr. Magnuson and Mr.
Elias stated that they would be reasonable on the delivery of copies of the frivolously
challenged ballots. Mr. Elias reiterated that candidate Dayton has withdrawn all their
frivolously challenged ballots and that he would likely send representatives from the campaign
to the counties.
Judge Reilly said although the 84 counties with the lower numbers of frivolously challenged
ballots could wait until Monday to begin their copying she was concerned about Hennepin
County. Mr. Gilbert pointed out that it was not really necessary for 84 other counties to
comply, as many had no frivolous challenges. Mr. Bert Black noted that there were 52 counties
listed as having no frivolously challenged ballots; eight counties have ten or more frivolously
challenged ballots and the rest have fewer than ten. Secretary Ritchie reiterated that the
current discussion was on Hennepin County. Mr. Poser said that the counties would need to
send the original frivolously challenged ballots in case the Board wanted to review those
ballots. Secretary Ritchie said that it would be best to wait until counsel decided what ballots
were frivolously challenged ballots and then get the originals sent to the Board.
Mr. Gilbert stated the importance of following the rules and read the relevant portion of
Administrative Procedure 8.
“These ballots shall be segregated and secured by the Deputy Recount Official for the
precinct in a separate ballot envelope, and shall be forwarded if requested, to the
secretary of state who will make 4 copies as provided for challenges.”
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Mr. Gilbert stated that the Board is making an accommodation to the campaigns so that they
can withdraw ballots that don’t need to be reviewed by the Board. Mr. Gilbert said that the
Board is discussing making copies of the frivolously challenged ballots at their request. He said
that the campaigns should winnow down the frivolously challenged ballots as suggested and if
there is some reason that the Board needs to review the ballots the rule provides for that
process.
Secretary Ritchie asked Mr. Poser how this process would logistically work. Mr. Poser said the
counties would still have to make the copies and get the originals to the Board by next Friday.
Mr. Gilbert said that this appears to be the intent of the rule. Justice Stras agreed that this
process would fit under his earlier proposal. Mr. Gilbert said that he did not see any problem if
the candidates wanted to go to Hennepin County and winnow the frivolously challenged ballots
down in person. Mr. Elias reiterated to the board that candidate Dayton had withdrawn all the
frivolously challenged ballots but would be present for any ballot review. Mr. Magnuson said
that the Emmer campaign is happy to do anything that will move the process along, even if that
means not making copies in Hennepin County and instead going there in person to look at the
frivolously challenged ballots. Mr. Magnuson said that copies allow a record to be made. Judge
Reilly said that the original ballots will still be there for the record.
Judge Reilly asked to hear from Mr. Rogan, on the issue of having the campaigns go over to
Hennepin County to look at the frivolously challenged ballots. Mr. Rogan stated that this could
begin on Saturday, December 4, 2010 and there could be up to three people reviewing and that
the process would be open to the canvassing board members and the public.
Secretary Ritchie said that with the exception of Hennepin County and the ballots that the
Office of the Secretary of State has in their possession, ballots would be numbered and copied
at the local level and made available to the campaigns. After the winnowing process was
completed by the campaigns the originals of any challenges deemed frivolous not withdrawn
would be sent to the Office of the Secretary of State for copying and possible review by the
Board. Justice Anderson said that this was not his understanding and believes Secretary Ritchie
is changing this slightly. Justice Anderson said that he thinks that the Board is providing
Hennepin County the option of following this procedure. The other Board members said that
they should set the guidelines for this process. Justice Stras asked the campaigns if they would
consent to go to Hennepin County. Mr. Magnuson and Mr. Elias both agreed to this procedure.
Judge Reilly and Justice Stras agreed to this proposal. Justice Anderson asked the campaigns if
what the Board decided now would be sufficient notice for this work of winnowing to get
started the next day; Mr. Elias and Mr. Magnuson agreed that it would be. The motion made
by Justice Stras and seconded by Justice Anderson, passed unanimously. Justice Stras
reiterated that the Board has made no promise to review the frivolously challenged ballots and
that the counsel from the Emmer campaign needs to make sure that the Board does not see
many frivolous challenges.
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Mr. Poser asked the board to set a deadline as to when the copies should be made and when
the campaigns should notify the counties what ballots to be withdrawn. The Board decided
that by 4:30 p.m. on Monday, December 6, 2010 copies of the frivolously challenged ballots
should be made so the campaigns have them by Tuesday, December 7, 2010. The campaigns
would review frivolously challenged ballots by the end of the day Tuesday and then ask the
counties to pull the originals of those frivolously challenged ballots not withdrawn to send to
the Board on Wednesday, December 8, 2010. The ballots would arrive to the Office of the
Secretary of State on Thursday, December 9, 2010 for processing so the Board could review
them on Friday, December 10, 2010. Judge Johnson asked if the ballots could be scanned if
needed. Mr. Magnuson and Mr. Elias agreed that scanning would be acceptable.
The Board thanked Mr. Jacobs for his hard work and diligence.
4. General comments
Justice Anderson then asked Mr. Elias to step away from the table and for Mr. Trimble to come
up, noting that Mr. Elias’ withdrawal of frivolous challenges made it unnecessary for him to
respond to the questions he was about to put. Justice Anderson said that he had several
questions for Mr. Magnuson and Mr. Trimble about how they are going to proceed. Justice
Anderson said “when you object to a vote you are basically saying to a voter that we are going
to disenfranchise you because of some reason.”
Justice Anderson directed the Board to a copy of the “hieroglyphics sheet” denoting various
ways voters had marked their votes on the ballot in the 2008 election that Mr. Magnuson had
shared during a seminar at William Mitchell Law School. Mr. Magnuson confirmed that this was
his “hieroglyphics” sheet and described it as a record of what the State Canvassing Board had
decided in 2008. Justice Anderson asked if Mr. Magnuson believed in precedent, Mr.
Magnuson said he did. Justice Anderson said there is some ambiguity about how to use
precedent. Mr. Magnuson said that he does agree that it provides some guidance to decisions
that this canvassing board might make, but that it does not bind the Board in any way.
Justice Anderson went over various portions of Mr. Magnuson’s “hieroglyphic sheet” with the
Board. Mr. Magnuson reiterated that if he could look at the frivolously challenged ballots he
could make decisions to withdraw some of those challenges. Mr. Magnuson said that he
understands Justice Anderson’s point, and recognizes their responsibility to discharge their
obligations as lawyers, including not making frivolous challenges.
Justice Anderson said that he could put up the lawyer’s rules of responsibility, rule 3.1, rule 3.3
a through c, and rule 3.9 on the display. He focused on Rule 3.9, which states that attorneys are
“bound by the rules before a non‐judiciary tribunal.” He asked if Mr. Magnuson sees himself as
having the same responsibility to the canvassing board as he would before an executive board,
administrative body or the court and Mr. Magnuson said that he did; Mr. Trimble also said he
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did. Justice Anderson asked Mr. Magnuson and Mr. Trimble if they would agree not to do
something that is frivolous in a case before a body under this rule. They agreed. Mr. Magnuson
said that it is their job to advocate on behalf of their client, within the rules and that he is aware
of his ethical obligations. Mr. Trimble clarified that he also has yet to review the ballots.
Judge Reilly said that she was under the impression from Mr. Rogan that Mr. Trimble had been
at Hennepin County looking at ballots. Mr. Trimble said he was at Hennepin County to advise
challengers in any questions that may arise and was not necessarily on the floor looking at
challenges. Judge Reilly asked Mr. Trimble how he could instruct his challengers if he is not
looking at the actual ballots. Mr. Trimble said that he instructs challengers and does not go on
the floor to look at each particular challenge. He said he may have looked at a handful of
ballots, but his main duty was to advise challengers—to proceed with the challenge or resolving
conflicts between table officials. Judge Reilly said she did not understand how Mr. Trimble
could instruct his campaign on what are non‐frivolous challenges if he is not actually looking at
ballots. Mr. Trimble said examples are provided to challengers in the training. Judge Reilly
asked Mr. Trimble if it was not a true statement he made earlier when he said he did not look
at any of the ballots. Mr. Trimble said that he did not look at the ballots to make a challenge.
Mr. Magnuson said there were not enough lawyers to do this job so they must rely on
volunteers which is why lawyers must review the frivolous challenges afterward. Justice
Anderson said that he had the same concerns as Judge Reilly, but he understands what Mr.
Magnuson is saying. Justice Anderson stated that if frivolous challenges come before the state
canvassing board Mr. Magnuson and Mr. Trimble are “on the line.” Mr. Magnuson and Mr.
Trimble indicated that they understood this.
Judge Reilly asked about the recounts in the state representative races, if those races were
resolved and if people had conceded in those three elections. Mr. Black said that he believed
that no letter was received to the Office of the Secretary of State withdrawing challenges in
State Representative District 15B. Mr. Black also stated that there were no challenges in 25B
and 27A and therefore the report of the deputy recount official stands; unless there is a letter
from 15B the challenges there will need to be reviewed by the Board.
5. Recess
The Board recessed at 3:51 p.m. until December 8, 2010.
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