STATE CANVASSING BOARD ‐ MINUTES
November 23, 2010
10:00 a.m.
State Office Building, Room 10
100 Rev. Dr. Martin Luther King Jr. Blvd.
St. Paul, Minnesota
1. Call to Order and Adoption of the Agenda
Secretary of State Mark Ritchie called the meeting to order at 10:03 a.m. The Board was called
to order pursuant to Article VII, Section 8 of the Constitution of the State of Minnesota which
states:
“The returns of every election for officeholders elected statewide shall be made to the
secretary of state who shall call to his assistance two or more of the judges of the
supreme court and two disinterested judges of the district courts. They shall constitute a
board of canvassers to canvass the returns and declare the result within three days after
the canvass.”
Members of the Canvassing Board present included Secretary of State Mark Ritchie, Minnesota
Supreme Court Associate Justice Paul H. Anderson, Minnesota Supreme Court Associate Justice
David R. Stras, Second Judicial District Court Judge Gregg E. Johnson, and Fourth Judicial Court
Judge Denise D. Reilly. Also present were Deputy Attorney General Christie Eller, Solicitor
General Alan Gilbert, Director of Elections Gary Poser, Bert Black and other staff from the Office
of the Secretary of State, along with members of the media and public.
Justice Stras moved to adopt the agenda for the meeting. Judge Johnson seconded the motion.
The motion passed unanimously. The agenda was adopted.
2. Approval of Minutes of the August 17, 2010 Canvassing Board
A motion was made by Judge Johnson to approve the minutes of the August 17, 2010
Canvassing Board meeting. The motion was seconded by Justice Stras and passed unanimously.
The minutes were approved.
After approving the August 17, 2010 minutes Secretary Ritchie thanked staff members of the
Office of the Secretary of State, local election officials and the judges and justices for their hard
work, public service and their commitment to Minnesota’s election process.
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3. Presentation of Canvass Report for November 2, 2010 General Election
Secretary Ritchie called on Mr. Gary Poser, Director of Elections for the Office of the Secretary
of State, to present the canvass report to the Board.1 Mr. Poser informed the board that this
report is a compilation of the certified copies of reports of county canvasses which are held
between 3‐10 days after the November 2, 2010 General Election. Mr. Poser identified several
key points in the report.






Total number of ballots cast: 2,123,369 (55.9% of estimated eligible voters
voted)
Election Day Registrations: 227,857
Regular Absentee Ballots: 126,732
Federal Only Absentee Ballots: 601
Percent of registered voters who cast a ballot: 63%

Elections for state offices with margins of less than ½ of 1%:
 State Representative District 15B results show: Banaian 5,477 and Lewis 5,467 with a
difference of 10 votes (page 35).
 State Representative District 25B results show: Woodard 8,898 and Bly 8,867 with a
difference of 31 votes (page 39).
 State Representative District 27A results show: Murray 7,509 and Brown 7,452 with a
difference of 57 votes (page 40).
 Governor/Lt. Governor results show: Emmer/Meeks 910,459 and Dayton/Prettner Solon
919,214 with a difference of 8,755 votes (page 58).
Mr. Poser also called the Board’s attention to the report of registered write‐in votes cast.2 In
the past this report had been integrated with the previous State Canvassing Board Reports but
under current law this is now a separate report.
The State Canvassing Board Report reflects the consolidated numbers based on numbers
provided by the county canvassing boards. After the Board adopts this report Mr. Poser will
integrate the post election review numbers.
Secretary Ritchie asked the Board if they had any questions for Mr. Poser. Seeing no questions,
Judge Reilly made a motion to accept the Canvass Report for the November 2, 2010 General
Election; Justice Stras seconded this motion. With no further discussion, the motion passed
unanimously and the report was adopted.
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See Attachment A for the document Mr. Poser presented to the Board.
See Attachment B for the document that was presented to the Board.
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4. Presentation of Post Election Equipment Review Report
Secretary Ritchie called on Mr. Gary Poser, Director of Elections to present the Post Election
Equipment Review Report.
Mr. Poser explained that this review is conducted to confirm the accuracy of the county
election equipment used on election night. The minimum number of precincts the county
reviews depends on their number of registered voters. Every county reviews at least two
precincts. If the county has between 50,000 and 100,000 registered voters, then they must
review at least three precincts. If the county has over 100,000 registered voters they must
review either four precincts or 3% of the total number of precincts, whichever is greater. For
the 2010 General Election, 205 precincts were reviewed including six absentee ballot boards
that are considered precincts for the purpose of this election review.
Under state statute two races were audited as part of this review, the US Representative and
the Governor/Lt. Governor races. In each of these precincts the ballots were manually
recounted by hand to determine if the machine counts were within ½ of 1% of the machine
total vote. If the machine errors were more than ½ of 1%, then additional precincts would need
to be audited. None of the reviews resulted in additional audits.
Mr. Poser directed the Board to the Statewide Post Election Review (PER) Changes Report.3 Of
note in this report were the total changes for the Governor/Lt. Governor races as found on
page 54. Candidate Horner received an additional four votes, Candidate Emmer an additional
three votes, Candidate Dayton an additional 18 votes, Candidate Hakeem one additional vote,
Candidate Wright one additional vote and there were three additional write‐in votes.
Mr. Poser explained that these changes occur when officials are recounting the ballots and can
determine voter intent. He used as an example a situation where a machine might not count a
vote if the voter marked the ballot outside of the target area, but when the election officials
visually inspect the ballot they can determine voter intent.
State law requires the revised totals for these reviewed races be incorporated into the
canvassed results from the county canvassing reports. When the canvassing board adopts this
report, the Office of the Secretary of State staff will present the Board copies of the final,
incorporated canvass reports. The final report allows the Board to certify the winners in all of
the elections before the Board, except for the four races in which automatic recounts are
required: State Representative 15B, State Representative 25B, State Representative 27A and
Governor/Lt. Governor.
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See Attachment C for the report presented to the Board.
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Justice Anderson asked Mr. Poser to clarify that the initial margin of 8,755 votes in the
Governor/Lt. Governor race is adjusted by the 3 additional votes for Mr. Emmer and the 18
additional votes for Mr. Dayton, resulting in a new margin of 8,770 votes. Mr. Poser confirmed
that this is correct.
Justice Anderson questioned the error rate on the optical scan voting machines, as he had read
that it is 1 out of 1,000‐‐which would seem to be less than ½ of 1%. Mr. Poser agreed 1 out of
1,000 is a good number but again informed the Board that adjustments are not only made
because of machine error but are also made after visual inspection of the ballot. If the voter
didn’t mark the target properly it would not be counted as a machine error.
Secretary Ritchie thanked Mr. Poser. Justice Anderson made a motion to approve the adoption
of the Post Election Equipment Review Report. Judge Reilly seconded the motion. Without
further discussion the motion passed unanimously and the report was approved.
Secretary Ritchie instructed Mr. Poser to consolidate the results from the Statewide PER
Changes Report and the Canvassing Report for the State General Election. The combined report
will become the official compilation of votes cast in the November 2, 2010 General Election.
5. Selection of Post Election Performance Review Precincts
Secretary Ritchie explained that the performance reviews are conducted as a second tier post
election review for the precincts. The names of all the precincts previously selected by lot for
the Post Election Equipment Review were placed in a bowl according to their congressional
district. A minimum of four precincts were selected from each congressional district. The
members of the canvassing board (excluding Secretary Ritchie) each selected one name from
each of the eight congressional districts, resulting in 32 precincts selected from the eight
congressional districts.
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POST ELECTION PERFORMANCE REVIEW PRECINCTS
1

2

3

4

District 1
Geneva

District 2
Wanamingo
Ballot Board4

District 3
Brooklyn Park
AB Board 4

District 4
St. Paul
W‐3, P‐3

District 5
Columbia
Heights P‐8,

District 6
Buffalo P‐2

District 7
Collinwood
Township

FREEBORN
Mapleton
Township

GOODHUE
Wells
Township

HENNEPIN
Eden Prairie
P‐5

RAMSEY
St. Paul Park
P‐1

ANOKA
Minneapolis W‐
13, P‐1

WRIGHT
St. Francis
P‐2

MEEKER
Mary
Township

District 8
Wolford
Township
CROW
WING
Cloquet
W‐5, P‐2

BLUE EARTH
Spring Grove
Township
HOUSTON
Mankato
W‐5, P‐10
BLUE EARTH

RICE
Northfield
W‐2, P 1
RICE
Farmington
P‐4
DAKOTA

HENNEPIN
Coon Rapids
W‐1, P‐1
ANOKA
Champlin AB
Board 4
HENNEPIN

WASHINGTON
Arden Hills
P‐1
RAMSEY
St. Paul
W‐1, P‐9
RAMSEY

HENNEPIN
Minneapolis
W‐4, P‐9
HENNEPIN
Minneapolis
W‐8, P‐8
HENNEPIN

ANOKA
Ramsey
W‐1, P‐2
ANOKA
Buffalo P‐1

NORMAN
Leven
Township
POPE
Red Lake
Reservation
CLEARWATER

CARLTON
Rice River
Township
AITKIN
Blackhoot
Township
CARLTON

WRIGHT

6. Motion for approval of the selection of the Post Election Performance Review Precincts
Judge Reilly made a motion to approve the selected precincts for post election performance
review. Justice Stras seconded the motion. There was no further discussion. The motion was
approved unanimously.
7. Signing of the Certification
The consolidated general election canvassing report, modified by the report of the post election
equipment review as approved by the Board, was presented to the Board.5 Mr. Poser directed
the Board to page 58 of the report, with the new vote totals for Candidate Emmer‐ 910,462 and
Candidate Dayton‐ 919,232. The margin between Candidates Emmer and Dayton is 8,770 votes.
The Board members signed the certificate certifying the results of all the elections and declaring
the persons with the most votes elected except in the four races where an automatic recount is
required.
Elections requiring recounts are: State Representative District 15B; State
Representative District 25B; State Representative 27A; and Governor/Lt. Governor.

4
5

Absentee Ballot Board
See attachment D for the report presented to the Board.
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8. Recount Plan
Secretary Ritchie called on Mr. Poser to present the proposed recount plan for the recounts of
Governor/Lt. Governor, State Representative 15B, State Representative 25B and State
Representative 27A.
Mr. Poser referred members to the proposed Recount Plan6, which is modeled after the plan
used for the 2008 State Primary and State General Election Recounts. The plan designates Mr.
Poser as the State Recount Official and designates County Auditors and Local Election
Administrators as Deputy Recount Officials. Attached to the proposed Recount Plan is a list of
Deputy Recount Officials and a proposed schedule. Recounts at the locations are proposed to
begin on Monday, November 29, 2010 with the expectation of being completed by Tuesday,
December 7, 2010.
The recount would proceed according to the proposed recount procedures, which incorporate
2010 rule and law changes. The recount summary statements and any challenged ballots
would be returned to the Office of the Secretary of State, with further disposition of those
challenged ballots to be resolved by the State Canvassing Board beginning at their meeting on
December 8, 2010. Mr. Poser then proceeded to go through some of the proposed recount
procedures with the Board.
Judge Johnson moved to accept the recount plan for the races of Governor/Lt. Governor, State
Representative 15B, State Representative 25B and State Representative 27A. Judge Reilly
seconded the motion. Secretary Ritchie then asked if there were questions for Mr. Poser.
Justice Anderson asked if the Ramsey County recount location can be more specific. He was
concerned there may be confusion with the description of the building given. Mr. Poser said
the locations are listed by the descriptions given by the counties. Mr. Poser said this
description could be more definitive and will contact the county.
Justice Anderson also had a question on paragraph eight of the Recount Plan: frivolous
challenges, which assumedly came from specific language under Minnesota Rule 8235.0800
subdivision part 2. Justice Anderson noted that the language in the recount plan did not reflect
the language in the rule. He asked Mr. Poser if there was a reason the language had been
changed. Justice Anderson clarified it was the following sentence he was questioning:
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See Attachment E for a copy of the proposed Recount Plan as presented to the Board.
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A frivolous challenge includes a challenge that is based on an identifying mark other
than a signature or identifying number written on the ballot, or a name written
completely outside a write‐in space.
Mr. Poser explained that the rule specifically says that this is a challenge that would be
frivolous, but that is not the only type of challenge that might be considered frivolous. Justice
Anderson reemphasized that the language is not the same as the rule. Mr. Poser said that
there was no intention to deviate from the rule and Justice Anderson stated that he would like
the exact language from the rule included in this part of the plan rather than a summary. The
other Board members indicated that they agreed that rule 8235.0800 subdivision part 2 should
be included in this part of the recount plan. Upon consulting Solicitor General Alan Gilbert of
the Attorney General’s office, no problem was found by Mr. Gilbert with incorporating the rule
directly into the recount plan.
The Board then moved on to discussing three letters received by the Board from the respective
campaigns.
The first letter dated November 18, 20107 was sent to Board members from Eric Magnuson and
raised two issues: reconciliation and the question of frivolous challenges. As Board members
already had an opportunity to look at the letter, Secretary Ritchie asked if there were any
questions for Mr. Magnuson in regards to the reconciliation issue presented in the letter.
Justice Anderson asked Mr. Magnuson if this issue was now moot, in context of the order that
was issued on November 22, 2010 by the Minnesota Supreme Court.
Mr. Magnuson
responded that the court was asked if signatures must be counted to determine the number of
ballots lawfully cast. He went on to say that at this point in time the basis for the court’s
decision is unknown, and that we only know that the petition was denied by the court.
Justice Stras asked Mr. Magnuson if this issue was covered by Minnesota Rule 8200.9300
subparagraph 10. Mr. Magnuson responded that his position is that unsigned receipts do not
correlate 100% with the number of signatures. He stated, “if the test is, for a vote to be validly
cast, that a signature has been obtained on the roster as required by statute, our position is, an
Administrative Rule that you don’t have to count the signatures, you simply count a proxy for
the signatures, the receipt, is in excess of the Secretary’s authority; moreover it is uncontested,
in the submissions to the Supreme Court that receipts are given out to people who don’t sign
the roster.” Mr. Magnuson stated, “There is no question that there is not congruency.”
Justice Stras asked Mr. Magnuson if the canvassing board had jurisdiction to strike down a valid
regulation in light of the statutory language, or should this be left to the courts? Mr. Magnuson
responded that he did not believe that the Board had this authority. The Board does have the
7

See Attachment F for the letter sent to the Canvassing Board by Eric Magnuson
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authority to certify the number of votes legally cast in this election. However, before they
accept summary statements from the counties the Board needs to ensure that signatures have
been counted. He emphasized that the Board has “to get the right starting number before your
canvass of challenged ballots can reach an accurate result.”
Justice Anderson asked how Mr. Magnuson would get to the starting number of votes lawfully
cast. Mr. Magnuson responded that if another approximation besides the signature roster at
the polling place is used then you do not have an accurate total of the number of votes validly
cast. Judge Reilly noted that in the 2008 Election Contest Trial, there was evidence that people
would sign the signature roster and then not vote. Mr. Magnuson agreed that this may
happen. Judge Reilly asked Mr. Magnuson how he would reconcile this if the canvassing board
were to use only the signature roster. Mr. Magnuson said that there was no procedure in the
statute for dealing with this circumstance but did note that there is a specific procedure in the
statute for dealing with overages. Mr. Magnuson reiterated that before the Board starts
reviewing disputed ballots, deputy recount officials must certify that they have done the
reconciliation.
Judge Johnson brought up a concern that there would be conflict between the canvassing
board and the Supreme Court if they follow Mr. Magnuson’s suggestion. Secretary Ritchie
agreed with Judge Johnson that conflict was possible as the Supreme Court has already ruled
on this matter. The Board looked to the Attorney General’s office for counsel. Mr. Gilbert
stated that the Board does not have the authority to invalidate a rule, as a state agency the
canvassing board is subject to state rules and statutes. Mr. Gilbert stated, “The Supreme Court
denied the petition for whatever reason and I would submit to you that reason applies across
the board. If it was laches for example, that laches argument might well, and I would submit to
you does have relevance to this group, as well, so I don’t know that it really matters on what
basis the Supreme Court ultimately denied the petition.” Mr. Gilbert said he would be very
surprised if the merits are not addressed by the Supreme Court. Mr. Gilbert directed the Board
to Minnesota Statute 204C.35, subdivision 3, which makes it clear that a recount is limited in
scope and read the text of that subdivision to the State Canvassing Board. Mr. Gilbert also
noted that the reconciliation request was brought before an Administrative Law Judge by the
Republican Party when the administrative rules were being amended after the 2008 recount.
The reconciliation request was not agreed to by the Administrative Law Judge and the Office of
the Secretary of State also opposed that request, so the reconciliation request by the
Republican Party was not made part of the recount rules. Mr. Gilbert concluded by stating that,
“there is limited authority here to what the scope of the recount should be and does not
include the reconciliation process that Mr. Magnuson is referring to.”
Justice Anderson asked Mr. Gilbert what the regulation was that gives the authority to count
the receipts. Mr. Gilbert directed the Board to Minnesota Rule 8200.9300 subpart 10. Justice
Anderson asked Mr. Gilbert if this rule said that the number of voter receipts were a proper
way to make this determination. Mr. Gilbert said it did.
8

In response to a question by Justice Stras regarding discrepancies between number of voter
receipts and the number of ballots cast, Mr. Magnuson asserted that there isn’t any dispute on
the fact that there are discrepancies between the number of ballots cast and the number of
voter receipts. He cited Minnesota Statute 204C.35 subdivision 3 and 204C.10, clause (a) to
support his position that eligible voters must sign the signature roster for their votes to have
been validly cast.
Secretary Ritchie asked the Board members for direction. Judge Reilly stated that she was not
comfortable with Mr. Magnuson’s suggestion, in light of the Supreme Court’s ruling yesterday.
The rest of the Board agreed with Judge Reilly. Secretary Ritchie asked Mr. Magnuson if he had
any further comment. Having none, the Board did not take any action on this part of the letter.
Justice Anderson asked Mr. Magnuson what would be the result if a discrepancy between the
number of receipts and the number of ballots was found. Mr. Magnuson reiterated his earlier
statements to the Board and added that he was trying to avoid the possibility that after the
fact, if the number of ballots and voters do not match then there may have to be some
proceedings to reconcile the difference. Justice Anderson said that he assumes Mr. Magnuson
wants to get this process resolved as soon as possible so Minnesotans are able to have the
Governor they elected in office. Mr. Magnuson agreed with Justice Anderson’s statement.
Justice Anderson went on to say that he is concerned about the second issue raised by Mr.
Magnuson, and any later potential lawsuit. He asked Mr. Magnuson if there is something the
Board can do at this stage to address Mr. Magnuson’s concerns. Mr. Magnuson said that he
has presented the best proposal about how to avoid later dispute. He said that with an
explanation from the Supreme Court’s decision on the petition there is the possibility that there
may not be any issue in the future, but reiterated his position that it was prudent to address
this issue at the front end. Judge Johnson suggested that the Board has decided this issue and
should move on. Justice Anderson stated that he wanted “us (the Board) to get this right.” Mr.
Magnuson agreed that he wanted the same thing. Justice Anderson responded that the Board
is following the regulations although Mr. Magnuson disagrees on that. Justice Anderson
doesn’t want to parse this out unnecessarily, which Mr. Magnuson also agreed.
Secretary Ritchie turned the discussion to the second part of Mr. Magnuson’s letter — frivolous
challenges. The Board called upon Mr. Alan Weinblatt, who sent a letter to canvassing board
members on November 22, 20108 to join the discussion. His letter also raised concerns over
frivolous challenges. Mr. Weinblatt represents Carol Lewis, candidate for election in District
15B and David Bly, candidate for election in District 25B. Secretary Ritchie explained the issue
of discussion: the prohibition of frivolous challenges which were part of the 2008 recount. This
includes the issue of identifying marks and is applicable to other frivolous challenges, if they are
attempted to be made. The request from both Mr. Weinblatt and Mr. Magnuson is that the
definition of frivolous should be narrowed.
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Secretary Ritchie asked the Board if they had any questions for either of the parties. Justice
Stras asked if both parties wanted to add the word, “is” (to replace the word “includes”) to the
recount plan. Mr. Weinblatt did not agree. Justice Anderson asked Mr. Weinblatt to explain
further his position. Mr. Weinblatt presented his letter to the Board. He stated that he had
two objections first, Mr. Weinblatt discussed the matter of who determines what is a frivolously
challenged ballot; he objected to having anyone besides the canvassing board make such
decisions on ballots. Mr. Magnuson agreed with Mr. Weinblatt’s position on this issue, and
added that if a Table Official deems a ballot frivolous it will not be reviewed by the Board.
Justice Anderson read Minnesota Rule 8235.0800 subdivision part 2 to the Board. Justice
Anderson asked if counsel was objecting to the local Recount Officials making a determination
that a ballot is frivolous when an objection is made on any basis outlined in the previously read
rule. Mr. Weinblatt said that the Board should be making the determination and that the
definition in the rule would include ballot challenges that no one would call frivolous.
Justice Stras asked for clarification on how 2010 election law changes are being given effect if
the Board still has to look at frivolous challenges. Secretary Ritchie responded that in 2008
there was a huge cost to the local and state election officials for the copying, transporting,
securing of the ballots; nearly 5,600 of which (out of a total of 6,600) were frivolous challenges,
this resulted in the prohibition of frivolous challenges. Mr. Magnuson restated his position that
there should be some record of frivolous challenged ballots so that the canvassing board can
look at the frivolous challenges.
Judge Johnson asked Mr. Gilbert for input on this matter and what changes the canvassing
board has the power to make. Mr. Gilbert stated that the canvassing board is subject to
administrative rules, which cannot be changed by the Board.
Justice Anderson said that he found some merit with what had been presented on this issue. He
said he wanted to move in an expeditious manner especially in light of the time necessary
should this come to a court contest. Justice Anderson brought up the regulation which tells the
Board what is a frivolous challenge. “There is merit to the notion that ‘frivolous’ is in the eye of
the beholder and that ‘frivolous’ is lacking in complete substance.” If the local official calls the
challenge frivolous and it is put in the pile that is not reviewed, and counsel goes to the
Supreme Court and it is found that the State Canvassing Board must make the determination,
then the Board has denied itself the opportunity to review election officials determinations,
and he was uncomfortable with the Board giving up its role of deciding what ballots are
frivolous and then having to do the recount over again.
Justice Stras asked Mr. Gilbert, who determines frivolousness? Mr. Gilbert said this is an
ambiguity that the Board is reviewing. Mr. Gilbert directed the Board to Minnesota Rule
8235.1100 and read the rule text to the Board. He indicated that the Board will have to decide
on who determines frivolousness because of the ambiguity of the rules.
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Justice Anderson said he trusts that the counselors will not make frivolous challenges. Justice
Anderson reminded Mr. Magnuson that he had administered the oath to new lawyers which
requires “with all due fidelity to the court as well as to the client…an obligation of fidelity to the
law.” Justice Anderson further said that there is now a regulation in place that defines a
frivolous challenge, unlike 2008 and hoped as the campaigns are giving instructions for
challenges they would respect the Board’s statement that “frivolous challenges are not
welcome.” Justice Anderson asked for Mr. Magnuson’s assurance. Mr. Magnuson stated that
Candidate Emmer’s legal team has been arguing for fidelity to the law not just the letter of the
law but the spirit of the law and that they will “abide by the rules and regulations as long as we
have a chance to present our case, if we have a case.”
Judge Johnson noted that under Minnesota Rule 8235.1100, there could be a reasonable
argument made for frivolous challenged ballots to come to the state canvassing board. Mr.
Gilbert said that there would be a reasonable argument. Secretary Ritchie responded that he
would be concerned with a potentially large number of frivolously challenged ballots and that
this would be a burden on local election officials who already have to deal with legitimately
challenged ballots. Justice Anderson stated that what he is hearing from other Board members
is that there should be another pile created, a frivolously challenged ballot pile. Justice Stras
added that with a frivolously challenged ballot pile the Board members can reserve judgment
and could examine those frivolous challenges as a full canvassing board. Judge Reilly noted that
a Rule 11 sanction could not be imposed by the Board, but agreed that the frivolous challenge
pile was a way to keep the process transparent and a check to what is going on at the local
level, and other Board members agreed.
Secretary Ritchie called on Mr. Gilbert, who reiterated that he thought that there was an
ambiguity in the rule but that the Board members have found a way to resolve this ambiguity
with their decision. However, the recount rule provides for the number of piles you can have,
so a subset pile would have to be created to include frivolously challenged ballots.
Secretary Ritchie also called on Mr. Poser, who had several questions for the Board, including
how the frivolously challenged ballots should be reported on the recount summary statement.
Secretary Ritchie stated that he assumed that the frivolously challenged ballots would not be
treated the same as the other challenged ballots. Justice Anderson responded that the
frivolously challenged ballots would be segregated by candidate but also needed to be added
into the candidate totals. Discussion among the Board members continued, about questions
raised by Mr. Poser — should frivolously challenged ballots be forwarded to the Board, and
should they be forwarded with or without copies? Justice Anderson noted that the stakes were
high, so we should make the copies. Judge Reilly said she would like to see who made the
frivolous challenge and the basis of the challenge. Mr. Gilbert said there may be common
themes within the ballots whose challenges are deemed to be frivolous that can be dealt with
on a general basis, with the agreement of counsel, as to whether the ballot should be
considered or not. The Board continued their discussion on the logistics of the frivolously
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challenged ballots. Justice Stras suggested that if it is a small number, that they be forwarded
to the State Canvassing Board.
Mr. Poser noted that we may be making more work for the local election officials by treating
frivolously challenged ballots as a subset of challenged ballots, and suggested that instead they
simply be treated as a challenged ballot. However, Judge Johnson and Justice Stras noted the
regulation on ballots and that treating challenges deemed to be frivolous as if they were
challenges would be in violation of that regulation. They suggested that the only way to deal
with that would be to treat these as a subset and keep the ballots with challenges deemed to
be frivolous separate.
Secretary Ritchie suggested that the frivolously challenged ballots could be kept separate in the
county, and that the Board could get a report on the number of frivolously challenged ballots.
Justice Anderson suggested that at a subsequent meeting, the Board could continue to discuss
what to do. Justice Stras asked how long it would take for the counties to get the ballots with
challenges deemed to be frivolous to the State Canvassing Board. Secretary Ritchie and Mr.
Poser agreed that it would take one or two days. Secretary Ritchie suggested that the Board
could meet at the end of the first week to discuss the challenges deemed frivolous.
Secretary Ritchie called on Mr. Magnuson who read Minnesota Rule 8235.0800 to the Board.
Mr. Magnuson described the cure as worse than the disease; he stated that while he has no
problem with a process that separates out ballots with challenges deemed to be frivolous
otherwise those ballots should go through the same process as challenged ballots. He assured
the Board that Candidate Emmer’s campaign is taking seriously the stern admonishments
against a high number of ballots with challenges deemed to be frivolous. Mr. Magnuson also
reminded the Board of the procedure that permits campaigns to meet with election officials
and withdraw challenges. He also noted that if you had a frivolous challenge, you were met
with a fair degree of coolness in the 2008 U.S. Senate recount. Mr. Weinblatt concurred with
Mr. Magnuson’s comments, noted the experience from the 1962 gubernatorial recount that all
counsel proceeded in a very professional manner, and suggested a certification from lead
counsel that challenges were non‐frivolous in order for the challenge to proceed to the decider.
Mr. Weinblatt also commented on the term ‘frivolous’ and how the definition in the rule was
underinclusive. Finally, he acknowledged the costs described by Mr. Poser and agreed that they
were real and that democracy was costly.
Judge Reilly noted that in the 2008 U.S. Senate recount, only at the level of the State
Canvassing Board were large numbers of challenged ballots conceded to be frivolous and then
withdrawn by the parties. She declared that she did not want that to be happening starting
December 8.
Judge Johnson asked how the Board can change the rule. He wants to ensure that the Board
does not set itself up for further litigation if the Board ignores the administrative process.
Justice Anderson reiterated his concern over taking an action where the frivolously challenged
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ballot is placed in a pile where it cannot later be reviewed by the Board. That is an irretrievable
step he does not support. Justice Stras suggested that the separate pile actually implements the
rule. The Board further discussed this process of creating a pile for frivolously challenged
ballots. The Board agreed that there should be some way for them to examine the ballots local
election officials deemed frivolous.
Secretary Ritchie restated the proposals made thus far.
Mr. Magnuson clarified that under this approach if a campaign challenges a ballot the ballot will
not be treated as challenged but treated differently until the Board decides if they are going to
treat it as a challenged ballot. Secretary Ritchie confirmed this. Mr. Magnuson said he
previously stated reasons why he believes this is inappropriate. Justice Anderson asked Mr.
Magnuson if he thought this was illegal. Mr. Magnuson believes that this does not align with
the rule. Justice Anderson asked Mr. Magnuson if he agreed that the frivolously challenged
ballots should not become irretrievable. Mr. Magnuson said he agreed, but the Board needs to
be reviewing every challenge and that these frivolous challenges need to be treated in the same
manner as every other challenge. Justice Anderson noted that he does not want to see a court
challenge and said that he is open to suggestions on complying with the law. Mr. Magnuson
suggested that they be treated as any other challenge. They could be separated out as a subset
deemed frivolous which would allow the attorneys to determine whether they wanted to
withdraw them. Secretary Ritchie reminded the Board and Mr. Magnuson that frivolous
challenges are not allowed by law. Mr. Magnuson noted that the Board could review a
challenge to determine whether it was frivolous.
The Board looked to Mr. Gilbert for insight on this matter. Mr. Gilbert observed that Mr.
Magnuson appeared to accept some degree of separation of frivolous and non‐frivolous
challenges, but that otherwise frivolous challenges be treated in the same manner as other
challenges. He suggested that Mr. Magnuson was asking the Board to follow the strict terms of
the law; if the Board wants to be cautious they should follow the law exactly. Secretary Ritchie
noted that the rule was based on the experience of the State Canvassing Board in the 2008
recount, and was justified by the events of that recount. Mr. Gilbert again noted the
Administrative Rule’s ambiguity. Mr. Gilbert said that if the Board decides to take on the
interpretation of the law that a frivolous challenge need not be treated in the same manner as
all other challenges, it can be defended. Justice Anderson asked Mr. Gilbert which approach
best protects the canvassing board from a legal challenge. Mr. Gilbert responded “the more
conservative approach, which would be to treat frivolous challenges as challenged ballots and
refer them to the canvassing board.”
Secretary Ritchie asked Mr. Gilbert whether there would be penalties for the making of
challenges deemed frivolous by local officials, and found to be frivolous by the Board. Mr.
Gilbert said, “Not that I am aware of.”
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Justice Anderson noted the regulation, and that a court someplace might rule on consequences
reiterated his opinion that Board procedure be inoculated to insure that on the 4th of January
the Governor the people of Minnesota elected is in place.
Justice Stras noted that the other side might object to the notion that all the frivolous
challenges be treated as challenged ballots, and suggested that the approach the Board was
moving towards would avoid that problem.
Secretary Ritchie briefly recounted the 2008 State Canvassing Board experience in terms of the
time necessary to review large numbers of ballots. Justice Anderson rhetorically asked Mr.
Magnuson whether, if the number of challenges is 6,000 and the spread was 8,700, whether
Mr. Magnuson would make the Board review all of those.
Justice Anderson asked to see the revisions the Board requested in writing and to get that to
counsel so counsel could respond and express their comments to the Board.
Mr. Poser noted that the revisions would have to be brought back to the Board either this
afternoon or the next day. Mr. Poser asked for direction from the Board. After brief discussion
Mr. Bert Black addressed the Board on the issue of clarity of instruction, and read the following
draft to the Board:
If a challenge is made to a ballot that is determined by a Table Official to be frivolous,
the ballot shall be marked with the name of the candidate making the challenge, the
reason for the challenge, and that the challenge was deemed frivolous. These ballots
shall be recorded on the recount summary statement for the candidate for whom the
Table Official declared the ballot, if any, or other, as appropriate but shall also be
recorded in a separate category on that summary statement. These ballots shall be
segregated and secured by the counties in separate piles for each candidate, and shall
be forwarded, if requested to the state canvassing board, at which point the copies
prepared for challenged ballots will be made and distributed as provided for challenges.
Mr. Poser indicated that he would prefer that the count of frivolously challenged ballots not
appear on the summary statement, to avoid reprogramming. Subject to that, the members
agreed with Mr. Black’s proposed language, which now read:
If a challenge is made to a ballot that is determined by a Table Official to be frivolous,
the ballot shall be marked with the name of the candidate making the challenge, the
reason for the challenge, and that the challenge was deemed frivolous. These ballots
shall be recorded on the recount summary statement for the candidate for whom the
Table Official declared the ballot, if any, or other, as appropriate but shall also be
recorded in a separate report to the state canvassing board. These ballots shall be
segregated and secured by the counties in separate piles for each candidate, and shall
14

be forwarded, if requested to the state canvassing board, at which point the copies
prepared for challenged ballots will be made and distributed as provided for challenges.
Justice Anderson said the only thing still to be decided under this language would be the
categories the ballots are counted in. Justice Stras indicated that to be consistent with the
regulation the frivolously challenged ballots would have to be included within the vote totals
for the candidates. The Board discussed the language suggested by Mr. Black and the
continued logistics of the summary statements.
Justice Anderson asked that counsel for the campaigns look at the proposed draft and offer
their feedback to the Board today.
The Board then recessed for approximately ten minutes. After reconvening at approximately
12:25, the Board discussed the inclusion of other matters under the heading of frivolous
challenges. Justice Stras suggested that the Board follow the text of the regulation in regards to
this matter. Justice Anderson agreed with this. Judge Johnson asked Mr. Gilbert for guidance.
Mr. Gilbert stated that the rule is ambiguous but also looks to the Statement of Need and
Reasonableness, which supports a broader scope of frivolous challenges. The rule in this case
was not intended to be exclusive. Justice Anderson stated that he agreed with Justice Stras,
that “is” would be the more appropriate term, replacing “includes” in the recount plan (section
8) Judge Reilly concurred. Secretary Ritchie informed the Board that the Administrative Law
judge rejected this interpretation.
Justice Anderson asked why the Administrative Law Judge decided to use the word “is.” Mr.
Black directed the Board to the Rule Report, which addresses 8235.0800 subpart 1 and read
part of the report to the Board. After further discussion of the report, the Board reached
agreement to substitute the word “is” for the currently‐proposed “includes” in this paragraph
of the recount plan and to make the language parallel to statute. Mr. Poser was instructed to
make this change.
The Board discussed the final issue addressed by Mr. Weinblatt in his November 22, 2010
letter; this issue pertained to write‐in ballots. Justice Anderson asked Mr. Weinblatt to explain
the issue. Mr. Weinblatt responded that candidates who are already listed on the ballot may
not have specifically requested to have their write‐in votes counted. The problem arises when
voters write‐in the name of the candidate on the ballot instead of filling in the oval for that
candidate on the ballot. Mr. Weinblatt’s interpretation of statute is that candidates who are
already on the ballot should not have to make a request for their write‐ins to be counted but
only those who are not on the ballot should make this request. Secretary Ritchie asked Mr.
Weinblatt why this might be happening, as he did not see this happen in the 2008 election. Mr.
Weinblatt replied he heard this happened in Sherburne County, where there were several
write‐ins for both candidates on the ballot and precincts are counting these differently. Mr.
Weinblatt also indicated that he had personally seen this in other elections over the years.
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Justice Anderson read Minnesota Statute 204C.22 subdivision 4 and asked Mr. Gilbert if this
statute would cover Mr. Weinblatt’s concern. Mr. Gilbert responded that this section of statute
“would seem to, in terms of policy, if nothing else.” Mr. Poser asked the Board to look at
Minnesota Statute 204B.09 subdivision 3, which also addresses candidates that are not on the
ballot. Judge Johnson stated that he agreed with Mr. Weinblatt, especially when looking at the
issue of voter intent. Mr. Poser also agreed with that conclusion. Judge Reilly also agreed that
when looking at voter’s intent a write‐in vote for a candidate that is listed on the ballot should
be counted. The Board discussed with Mr. Poser how this could be incorporated into the
recount plan. It was concluded that no additional recount plan or administrative procedure
language was required, as voter intent is already listed as the basis for Table Officials to count
votes cast in this manner.
The Board reviewed a letter received on November 22, 2010 from Mr. Charles Nauen, legal
representative of Candidate Mark Dayton9. Mr. Marc Elias, representing Candidate Mark
Dayton was present to answer questions from the Board. Judge Johnson asked Mr. Elias to
explain the issue. Mr. Elias suggested to the Board that a daily report of the “call at the table”
could greatly reduce the number of ballots being challenged and in his opinion would be the
single most effective way to do that. Mr. Elias discussed the dynamics of reporting by the
media of challenged ballots, and said although this had been reported by the campaigns in 2008
it is something that the Office of the Secretary of State should be reporting, as they are already
getting a majority of this data. Secretary Ritchie expressed concern about the amount of
additional work this would create for local election officials and suggested that the campaigns
should again report this information. Mr. Elias and the Secretary discussed this issue further.
Secretary Ritchie asked Mr. Poser if the local election officials were already planning to gather
this information. Mr. Poser responded that this information would be found on the challenged
ballot label. Mr. Poser directed the Board to Minnesota Rule 8235.0800 subpart 2, which
explains the procedure for counting the ballots. Mr. Poser also pointed out that under
Minnesota rule 8235.0700 recount summary statements are to be prepared by precincts and
that although labels are placed on challenged ballots officials do not go back and count this
number and put it on the summary statement. There was discussion about how this report
could be created. Mr. Poser said the local officials report the five piles as counted and submit
electronically to the office’s reporting system. Mr. Poser and Secretary Ritchie also discussed
how the campaigns might create that report from already‐created data.
Justice Anderson asked if there was any statutory authority under which Mr. Elias’ request
could be done. Mr. Poser responded that this is not required under the rules or statutes. Mr.
Elias suggested that this might be considered an aid to the public in helping them understand
the complicated process. Justice Anderson raised the concern the Board may not have the
authority to require the Office of the Secretary of State and the local election officials to comply
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with this request. Discussion on this topic continued among members of the canvassing board
about how this issue could be addressed.
Secretary Ritchie asked for any other reaction to this request. Mr. Magnuson responded that
he believes Mr. Elias’ request is about public perception and that Board members should focus
on counting the votes. Justice Anderson did not agree with Mr. Magnuson’s response that this
request was made based on public perception but rather with respect to the way that public
perception may drive conduct.
Justice Stras noted that under the proposal previously read by Mr. Black frivolous challenges
would be added to the candidate totals, which should address the concern. Judge Reilly
reiterated that this should be a transparent, public process.
The Board recessed for lunch at approximately 1:05 PM.
The Board reconvened at 2:30 PM. Secretary Ritchie called on Mr. Poser to hear the suggested
changes to the recount plan. Mr. Poser presented the Board with the three pages of the
recount plan where the changes were made10. Mr. Poser read through the changes, which are
as follows:
The Deputy Recount Officials shall forward the completed recount summary statement,
the incident log, and all challenged ballots to the State Recount Official. The Deputy
Recount Officials shall also report the number of attempted frivolous challenges to the
State Recount Official by close of business Thursday, December 2nd. Attempted
frivolous challenges shall also be secured and retained until such time as the State
Canvassing Board requests them to be forwarded to the Secretary of State. These
materials shall be sent in a secure manner as directed by the State Recount Official. The
State Recount Official shall secure the challenged ballots, compile the results and
prepare the recount report for the State Canvassing Board.
Justice Anderson asked Mr. Poser to clarify the term, “attempted frivolous challenges” in
sentence three. Mr. Poser referred Justice Anderson’s question to the Attorney General’s
office. Mr. Gilbert suggested the following changes, to be parallel to Section 8:
The Deputy Recount Officials shall forward the completed recount summary statement,
the incident log, and all challenged ballots to the State Recount Official. The Deputy
Recount Officials shall also report the number of attempted frivolous challenges
challenges deemed by a table official to be frivolous to the State Recount Official by
close of business Thursday, December 2nd. Attempted frivolous Such challenges shall
also be secured and retained until such time as the State Canvassing Board requests
them to be forwarded to the Secretary of State. These materials shall be sent in a
10
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secure manner as directed by the State Recount Official. The State Recount Official shall
secure the challenged ballots, compile the results and prepare the recount report for
the State Canvassing Board
Mr. Poser presented the changes for Section 8 of the recount plan, which reads:
8. If during the sorting, a candidate’s representative disagrees with the recount official’s
determination of for whom the ballot should be counted and whether there are any
identifying marks on the ballot, he or she may challenge the decision of which of the
three piles the Table Official has placed a ballot and must describe why the decision is
being challenged. A challenge must be made in accordance with Minnesota Statutes,
section 204C.22.Challenges may not be made for an entire precinct or group of ballots.
Challenges may not be automatic or frivolous. A frivolous challenge is frivolous
includes a challenges that if it is based upon an alleged identifying mark other than a
signature or an identificationying number written anywhere on the ballot or a name
written on the ballot completely outside of the space for the name of a write‐in
candidate space. The absence of election judge initials on a ballot cannot be the basis of
a challenge. The Table Official will reexamine the ballot to determine into which pile it
should be placed. If a challenge is made to a ballot that is determined by a Table Official
to be frivolous the ballot shall be labeled with the precinct, the name of the candidate
making the challenge, the reason for the challenge, and that the challenge was deemed
frivolous. These ballots shall be recorded on the recount summary statement as part of
the pile in which the Table Official attempted to place the ballot, and shall also be
recorded in a separate report to the state canvassing board. These ballots shall be
segregated and secured by the counties for the precinct in a separate ballot envelope,
and shall be forwarded if requested, to the secretary of state who will make 4 copies as
provided for challenges. If either candidate’s representative does not agree with the
Table Officials’ final determination and the challenge has not been found to be frivolous,
the ballot will be placed in one of two new piles of challenged ballots. One pile of
challenged ballots will be for all ballots challenged by Candidate A’s representative; the
second pile of challenged ballots will be for all ballots challenged by Candidate B’s
representative. Challenges may be withdrawn at any time.
During the reading of this section of the plan Mr. Poser noted that there should be several
other changes under the suggestion of the Attorney General’s office. “Attempted” in the
middle of the paragraph (line 16 as printed above) should be “intended.” In the following
sentence (line 17 as printed above) “counties” should be “the deputy recount officials.” Justice
Stras indicated that he would like to make “determined” in the middle of the paragraph (line 12
as printed above) to parallel to page one of the corrections. Mr. Gilbert suggested that in place
of “determined” the word “deemed” be inserted.
There was just one change on the last page of the recount plan. After contacting Ramsey
County, Mr. Poser found there was no official name for the building where the recount is taking
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place. However, county officials suggested the name, “Ramsey County Plato Building” to
clarify.
The Board members agreed that they were comfortable with the changes that had been made.
Justice Stras moved to adopt the amendment of the recount plan as presented and as
amended. Judge Reilly seconded the motion.
Secretary Ritchie called on Mr. Gilbert who asked if the Board would hear any comments from
the campaigns. Mr. Magnuson stated that with approval of these changes to the recount plan
allegedly frivolous challenges would be removed from the challenge process. He expressed
that this was contradictory to Minnesota Statute 8235.0800 subpart 4 and numbers 10, 13, 14
of the Administrative Recount Procedures as well as paragraph 2 under “Preparations for the
next Canvassing Board meeting on Dec. 8th”. Mr. Magnuson said that the campaigns would no
longer get to review challenges that are frivolous and decide the process for withdrawing those
ballots. Mr. Magnuson went on to say that there would be adverse consequences if the Board
went along with these changes. Justice Anderson asked him to further explain. Mr. Magnuson
responded that there is concern with the challenge withdrawal process and that the board
needs to deal with frivolous challenges.
Mr. Elias had no comment on this particular matter.
Justice Anderson asked Mr. Magnuson if this was a timing issue. Mr. Magnuson responded that
this was part of the concern but moreover that the Board was acting inconsistent with the
regulation, and he wanted to have the ability to have the frivolous challenges reviewed at a
higher level than the Table Official. Justice Anderson said he would “probably agree with Mr.
Magnuson on this,” and continued on by asking Secretary Ritchie about the number of ballots
and the cost. Secretary Ritchie replied that it was a decision to move the process from being in
the hands of the attorneys who were able overrule the local officials and now the local officials
have been given the authority to say what is a frivolous challenge. Secretary Ritchie said that
he would stay with the current plan. Justice Anderson stated that he disagrees with Secretary
Ritchie on the clarity of the rule and is uncertain about exactly who is the ultimate decider is,
whether it is the table official or the canvassing board. Secretary Ritchie said that by what the
parties are doing it seems that they are planning to make many challenges and would like to
make the challenges in the easiest way possible; and that there will be multiple thousands of
challenges unless the Board makes it clear that frivolous challenges are not allowed. He stated
that was the intent for rulemaking. That is why we have built in a checkpoint four days into the
process.
Justice Anderson said, “I am somewhat sympathetic to the concern that Mr. Magnuson has
raised here, but I am also sympathetic to your concern about the number of challenges. And so
what we have built into, and I want to be clear, is that one of the reasons why we have this
report by the second of December, if it appears that we are in any way impeding proper
analysis, we will be…we are not bound, there is no precedent, it is that…where we are going,
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that’s basically what I am saying, we are not bound, we have not made a decision on that, we
are fully capable of reversing track and allowing him (Mr. Magnuson) to get the copies.” Justice
Stras and Judge Reilly agreed. Justice Stras added that one of the advantages of segregating the
challenged ballots from the frivolous challenges is that it makes it easier for future Supreme
Court review, as it will be clear what ballots fell into the frivolous category and which ballots fell
into the challenged category. Judge Johnson and Judge Reilly agreed.
Secretary Ritchie called on Mr. Elias who said he understands the concept of the December 2
check in and would like to see this happen every day so the public and Board would have this
information instead of waiting four days into the recounting process. He suggested a daily
report should be made.
Secretary Ritchie asked Mr. Poser if he has a sense of what the workload would be on the local
election officials. Mr. Poser said that all recount locations work under a different timeline; at
what point in the day would the local officials be asked to make this daily report? Under the
recount changes the report the local officials have to make would be accessed on the fourth
day of the recount and then for the final numbers at the end of the recount. Mr. Poser went on
to say that it would be difficult to get a daily report from the local officials at the same time
each day. Justice Anderson stated that he did not expect the local election officials to make this
report daily but that he is sympathetic with Mr. Elias’ position.
Mr. Elias pointed out that paragraph 13 in the Administrative Procedures requires the summary
reports to be made daily. Mr. Poser responded that under paragraph 13 the local election
officials are making these reports electronically, submitting the numbers of the five piles. The
Office of the Secretary of State will only upload the county data once a day, so if the local
election officials are able to upload their data before a certain time it will be posted on the web
site, but there is no cut‐off time for local election officials to submit their data for the day.
Secretary Ritchie stated that the members of the Board do not seem interested in seeing daily
data but would like to be informed as to how the recount is going after four days. The Board
members agreed that a daily update is not necessary.
Secretary Ritchie brought the Board back to the previously made motion and second to adopt
the recount plan as presented and as amended. There was no further discussion on this
proposal. The Board unanimously adopted the recount plan, as amended.
Mr. Poser stated that the changes to the recount plan will be made and the campaigns will
receive notice of the recount plan.
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9. General Comments
Justice Anderson called upon lead and co‐lead counsel for the campaigns, Mr. Magnuson and
Mr. Elias. Justice Anderson reiterated the importance of completing this process correctly and
expeditiously, and as he heard stated by counsel earlier today that they wanted this too. Mr.
Magnuson and Mr. Elias agreed. Justice Anderson went on to say that the Board had made a
number of decisions, some of which counsel agrees with and some with which they didn’t agree
with; Justice Anderson asked counsel, “is there anything else that is on your mind, that we need
to do to get it right?” Mr. Magnuson, speaking on behalf of Candidate Emmer, stated that his
legal team has “done everything in our power to bring our concerns out into the open to the
Supreme Court and to this Board as quickly as we can and we will continue to do that. Right
now, I think that we have raised all the issues they have” at this time.” Mr. Elias believes “this
process should move forward expeditiously and orderly and come December 14 it should be
concluded” and to make sure that what comes before the Canvassing Board are not ballots that
don’t have to, but rather, the important work that you do.
Secretary Ritchie said that the goal was always to work on the accuracy and transparency, and
expeditious yes, but accuracy and transparency first. He noted that counsel are the main
partners of the Board, along with the local election officials and others. The decisions made
today will keep us on track for the phase that we are working on and that he understood that
starting all at once was a challenge to the campaigns, but was necessary to stay on track.
10. Recess
The board recessed until December 8, 2010.
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