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   STATE OF MINNESOTA

       Office of Minnesota Secretary of State

        Mark Ritchie


      AMENDED ORDER ADOPTING RULES
 Adoption of Rules Relating to Absentee and Mail Balloting, Minnesota Rules, Chapter 8210
      BACKGROUND INFORMATION
1. The Office of the Secretary of State has complied with all notice and procedural requirements in Minnesota Statutes, chapter 14, Minnesota Rules, chapter 1400, and other applicable law. 

2. The agency received five written comments and submissions on the rules. No persons requested a public hearing. Therefore, there are not 25 or more requests for a public hearing. The agency received no requests for notice of submission to the Office of Administrative Hearings.

3.  There are a number of modifications to the rules as proposed and published in the State Register of September 19, 2011, which is the Revisor’s document RD4039 dated August 29, 2011, to which all line references below are made. Where the same modification is made several times, the multiple occurrences of the modification are discussed in the same paragraph below. This Amended Order includes all modifications listed in the Order of April 16, 2012 as well as the modifications made in response to the final enactment of Laws 2012, Chapter 250 on April 27, 2012.
a) Minnesota Rules, part 8210.0100, subp. 2, line 1.17; part 8210.0600, subp.1a, lines 20.5, 20.21 and 21.11; part 8210.0600, subp.1b, line 21.27; part 8210.0600, subp. 3, lines 23.7 and 23.8; part 8210.0800, subp. 3a, line 28.20; part 8210.3000, subp. 4b, lines 35.28 and 36.9  delete “completes” and insert “must complete.” 

This modification was suggested by Ramsey County Election Manager Joe Mansky in his comment. The change is made to improve the grammar and clarity of the signature envelope, by making it clear that completion is mandatory. 
The nature of this language is within the original scope of the rules as announced in the dual notice. Finally, this rule change does not diminish the fair warning to persons who will be affected by the rule, as it further clarifies the absentee ballot completion process. Thus, this modification is not substantially different as defined by Minnesota Statutes, section 14.05, subd. 2.
b) Minnesota Rules, part 8210.0100, subp. 2, lines 1.18,  1.19 and 2.18; part 8210.0600, subp. 1a, lines 20.8, 20.9, 20.19, 21.14, 21.15 and 21.25;  part 8210.0600, subp. 3a, lines 28.23, 28.24 and 29.27; part 8210.3000, subp.4b, lines 36.3, 36.4 and 36.7, delete the “ ’s” in “voter’s”. 

This modification was suggested by Ramsey County Election Manager Joe Mansky in his comment. The change is made to improve the style and grammar and to be consistent with the usage on line 1.17. 
The nature of this language is within the original scope of the rules as announced in the dual notice. Finally, this rule change does not diminish the fair warning to persons who will be affected by the rule, as it further clarifies the absentee ballot completion process. Thus, this modification is not substantially different as defined by Minnesota Statutes, section 14.05, subd. 2.
c) Minnesota Rules, part 8210.0100, subp.2, line 1.21; part 8210.0600, subp. 1a, line 20.11; part 8210.0600, subp. 1b, line 21.17, delete “Same” and “as on application.”

This modification is made in response to a suggestion in the comment of Ramsey County Election Manager Joe Mansky. The change is made to make it clear that the voter should provide their ID number on the voter certificate on the return envelope, without reference to what was on the absentee ballot application. It is administratively burdensome to have persons voting by absentee ballot calling their local election official to ascertain the number used on the application.  
The nature of this language is within the original scope of the rules as announced in the dual notice. Finally, this rule change does not diminish the fair warning to persons who will be affected by the rule, as it further clarifies the absentee ballot completion process. Thus, this modification is not substantially different as defined by Minnesota Statutes, section 14.05, subd. 2.
d) Minnesota Rules, part 8210.0100, subp.2, delete line 2.19; part 8210.0600, subp. 1a, delete line 20.20; part 8210.0600, subp.1b, delete line 21.26; part 8210.0800, subp.3a, delete line 29.28; part 8210.3000, subp.4b, delete line 36.8.

These modifications remove the date from the voter’s certification. This is prompted by the enactment of Laws 2012, Chapter 250, section 1, which removes the date requirement from statute for military and overseas voters. There is no statutory requirement for other classes of voters to list the date on their voter’s certification for absentee or mail ballots, so it is proposed that the date be eliminated from the existing rules for all classes of voters, so that the requirements are consistent for all voters. 

The nature of this language is within the original scope of the rules as announced in the dual notice. Finally, this rule change does not diminish the fair warning to persons who will be affected by the rule, as it further clarifies the absentee ballot completion process. Thus, this modification is not substantially different as defined by Minnesota Statutes, section 14.05, subd. 2.
e) Minnesota Rules, part 8210.0500, subp. 2, line 5.2, delete the words “and write the date”; 

part 8210.0500, subp. 3, line 8.22, delete the words “and write the date”; part 8210.0500, subp. 4, delete the words “and write the date”; part 8210.0500, subp. 6, delete the words “and write the date”; part 8210.3000, subp. 4a, delete the words “and write the date.”
These modifications retain the requirement that the oath be signed, but removes the requirement that the signature be dated, for military and overseas voters, pursuant to Laws 2012, Chapter 250, section 1. There is no statutory requirement for other classes of voters to list the date on their voter’s certification for absentee or mail ballots, so it is proposed that the date be eliminated from the existing rules for all classes of voters, so that the requirements are consistent for all voters.  .

The nature of this language is within the original scope of the rules as announced in the dual notice. Finally, this rule change does not diminish the fair warning to persons who will be affected by the rule, as it further clarifies the absentee ballot completion process. Thus, this modification is not substantially different as defined by Minnesota Statutes, section 14.05, subd. 2.
f) Minnesota Rules, part 8210.0500, subp. 2 delete line 3.26; part 8210.0500, subp.3, delete line 7.7; part 8210.0500, subp.4, delete line 11.26; part 8210.0500, subp. 6, delete line 16.6; part 8210.3000, subp.4a, delete line 33.20. Minnesota Rules, part 8210.0500, subp.2, on line 6.20; part 8210.0500, subp. 3 on line 11.10,  delete  “Get Ready” and insert “You Will Need”
This change, which deletes “Get Ready,” is stylistic in nature, and the following line “You Will Need” actually conveys to the voter the message that the following lines contain the items necessary for successful absentee balloting. 
The nature of this language is within the original scope of the rules as announced in the dual notice. Finally, this rule change does not diminish the fair warning to persons who will be affected by the rule, as it further clarifies the absentee ballot completion process. Thus, this modification is not substantially different as defined by Minnesota Statutes, section 14.05, subd. 2.
g) Minnesota Rules, part 8210.0500, subp. 2, lines 4.1, 4.2 and 4.3,  place an asterisk at the ends of each of these lines. After line 4.13, insert a new line stating “If any of these items are missing, please contact your local election official.” 
This modification is inspired by the comment of Ramsey County Election Manager Joe Mansky. The items listed in lines 4.1, 4.2 and 4.3 are supplied by the election official and are necessary for successful absentee balloting; the change after line 4.13 simply brings to the attention of the voter that they must take action to obtain the asterisked items from the election official if they were not provided. 
The nature of this language is within the original scope of the rules as announced in the dual notice. Finally, this rule change does not diminish the fair warning to persons who will be affected by the rule, as it further clarifies the absentee ballot completion process. Thus, this modification is not substantially different as defined by Minnesota Statutes, section 14.05, subd. 2.
h) Minnesota Rules, part 8210.0500, subp.2, lines 5.9, 5.12, 5.14 and 7.3; part 8210.0500, subp. 3, line 9.1, 9.4, 9.6 and 11.20; part 8210.0500, subp. 4, lines 13.1, 13.2 and 14.19; part 8210.0500, subp.5, lines 14.25, 14.26, 15.4 and 15.18; part 8210.0500, subp. 6, lines 18.3, and 18.4; part 8210.0600, subp.1a, line 20.17; part 8210.0600, subp. 1b, line 21.23; part 8210.0710, subp.6, lines 25.14 and 25.15; part 8210.0710, subp. 7, lines 26.2 and 26.3; part 8210.0710, subp. 8, lines 26.16 and 26.17; part 8210.0730, subp. 3, lines 27.11,  27.12, 27.25 27.26, 28.5 and 28.6; part 8210.3000, subp. 4a, lines 34.23, 34.25, 34.26 and 35.1; part 8210.3000, subp.4b, line 36.6; in all of these places capitalize “Election Day.” 
This change, suggested by Ramsey County Election Manager Joe Mansky in his comment, is made in numerous places throughout the rules to draw the attention of the voter through the emphasis of the words “Election Day” through capitalization to the fact that in Minnesota, ballots must be in the hands of the local election officials by Election Day, not merely postmarked by Election Day. Also, stylistically, Election Day is a specifically named day and therefore should be capitalized in the manner of other important days such as legal and non-legal holidays like Memorial Day, Labor Day, Flag Day, May Day or Valentine’s Day. 
NOTE: In AR4039 dated 04/30/12, the Revisor has not underlined the various capitalizations as new language but has simply capitalized these words in the places listed above. 
The nature of this language is within the original scope of the rules as announced in the dual notice. Finally, this rule change does not diminish the fair warning to persons who will be affected by the rule, as it further clarifies the absentee ballot completion process. Thus, this modification is not substantially different as defined by Minnesota Statutes, section 14.05, subd. 2.
i) Minnesota Rules, part 8210.0500, subp.2, line 5.10; subp. 3, line 9.2, delete “directly.” 
Change suggested by Ramsey County Election Manager Joe Mansky in his comment. Ballots may not be delivered to the polling place, whether directly or indirectly, and this word implies that indirect delivery is permissible. It is not, see Minnesota Statutes section 203B.121, and so a blanket prohibition is clearer. 
The nature of this language is within the original scope of the rules as announced in the dual notice. Finally, this rule change does not diminish the fair warning to persons who will be affected by the rule, as it further clarifies the absentee ballot completion process. Thus, this modification is not substantially different as defined by Minnesota Statutes, section 14.05, subd. 2.

j) Minnesota Rules, part 8210.0500, subp.2, after line 5.15, insert “See the other side for special instructions if you have a disability” in bold and delete the text of line 5.17. 
Suggested by Ramsey County Election Manager Joe Mansky in his comment. Reversing the order of this text makes it consistent with other instructions already in rule. 
The nature of this language is within the original scope of the rules as announced in the dual notice. Finally, this rule change does not diminish the fair warning to persons who will be affected by the rule, as it further clarifies the absentee ballot completion process. Thus, this modification is not substantially different as defined by Minnesota Statutes, section 14.05, subd. 2.

k) Minnesota Rules, part 8210.0500, subp.2, line 6.21, 7.9, 7.10, 7.11 and 7.12 insert an asterisk at the end of the line; after line 7.25 insert a new line stating “If any of these items are missing, please contact your local election official.”  
This modification is similar to that set forth in paragraph (g) above, and is inspired by the comment of Ramsey County Election Manager Joe Mansky. The items listed on lines 6.21, 7.9, 7.10, 7.11 and 7.12 are supplied by election officials and are necessary for successful absentee balloting; the change after line 7.25 simply brings to the attention of the voter that they must take action to obtain these from the election official if they were not provided. 
The nature of this language is within the original scope of the rules as announced in the dual notice. Finally, this rule change does not diminish the fair warning to persons who will be affected by the rule, as it further clarifies the absentee ballot completion process. Thus, this modification is not substantially different as defined by Minnesota Statutes, section 14.05, subd. 2.

l) Minnesota Rules, part 8210.0500, subp. 3, line 11.11, delete the period and insert an asterisk in its place. 
As in g) above, the item listed on lines 11.11 is supplied by the election official and is necessary for successful absentee balloting; the asterisk here refers back to the text inserted after line 7.25 and simply brings to the attention of the voter that they must take action to obtain these from the election official if they were not provided. 
The nature of this language is within the original scope of the rules as announced in the dual notice. Finally, this rule change does not diminish the fair warning to persons who will be affected by the rule, as it further clarifies the absentee ballot completion process. Thus, this modification is not substantially different as defined by Minnesota Statutes, section 14.05, subd. 2.

m) Minnesota Rules, part 8210.0500, subp. 4, lines 12.2, 12.3 and 12.4,  place an asterisk at the ends of each of these lines. After line 12.9, insert a new line stating “If any of these items are missing, please contact your local election official.” 
This modification is inspired by the comment of Ramsey County Election Manager Joe Mansky. The items listed in lines 12.2, 12.3 and 12.4 are supplied by the election official and are necessary for successful absentee balloting; the change after line 12.9 simply brings to the attention of the voter that they must take action to obtain these from the election official if they were not provided. 
The nature of this language is within the original scope of the rules as announced in the dual notice. Finally, this rule change does not diminish the fair warning to persons who will be affected by the rule, as it further clarifies the absentee ballot completion process. Thus, this modification is not substantially different as defined by Minnesota Statutes, section 14.05, subd. 2.
n) Minnesota Rules, part 8210.0500, subp.4, line 13.4; part 8210.0500, subp. 6, line 18.6, insert a bullet before “Postage.”


This is simply a formatting change to parallel the bullet appearing before the text in the preceding paragraphs at lines 13.2 and 18.4.

The nature of this language is within the original scope of the rules as announced in the dual notice. Finally, this rule change does not diminish the fair warning to persons who will be affected by the rule, as it further clarifies the absentee ballot completion process. Thus, this modification is not substantially different as defined by Minnesota Statutes, section 14.05, subd. 2.
o) Minnesota Rules, part 8210.0500, subp.4, line 13.9; part 8210.0500, subp. 6, line 18.10,  insert a line break after “.org”. 
This will clarify to the voter where the Web site URL ends. 
The nature of this language is within the original scope of the rules as announced in the dual notice. Finally, this rule change does not diminish the fair warning to persons who will be affected by the rule, as it further clarifies the absentee ballot completion process. Thus, this modification is not substantially different as defined by Minnesota Statutes, section 14.05, subd. 2.

p) Minnesota Rules, part 8210.0500, subp.4, line 14.12, delete “Get Ready,” insert “You Will Need,” delete the period after envelope and replace that period with an asterisk. 
These changes relate to the additional instructions required if a third envelope is used. See items f) and g) above for the reasoning behind these changes. 
The nature of this language is within the original scope of the rules as announced in the dual notice. Finally, this rule change does not diminish the fair warning to persons who will be affected by the rule, as it further clarifies the absentee ballot completion process. Thus, this modification is not substantially different as defined by Minnesota Statutes, section 14.05, subd. 2.
q) Minnesota Rules, part 8210.0500, subp. 6, lines 18.10, 18.11 and 18.12, unbold the sentence starting with “If”. 
This is a stylistic change and conforms this language to the style of the language on lines 13.9 and 13.10.  
The nature of this language is within the original scope of the rules as announced in the dual notice. Finally, this rule change does not diminish the fair warning to persons who will be affected by the rule, as it further clarifies the absentee ballot completion process. Thus, this modification is not substantially different as defined by Minnesota Statutes, section 14.05, subd. 2.
r) Minnesota Rules, part 8210.0600, subp. 1a, line 20.15; part 8210.0600, subp. 1b, line 21.21, delete “an” and insert “a” in its place. 
This change is made to improve the grammar of this text. 
The nature of this language is within the original scope of the rules as announced in the dual notice. Finally, this rule change does not diminish the fair warning to persons who will be affected by the rule, as it further clarifies the absentee ballot completion process. Thus, this modification is not substantially different as defined by Minnesota Statutes, section 14.05, subd. 2.

s) Minnesota Rules, part 8210.0600, subp.1b, lines 20.19 and 20.20, delete “number” and insert “#.” 

This modification is made to conform the usage to all other instances where this text appears in this part, which use the symbol “#” instead of the word “number.”

The nature of this language is within the original scope of the rules as announced in the dual notice. Finally, this rule change does not diminish the fair warning to persons who will be affected by the rule, as it further clarifies the absentee ballot completion process. Thus, this modification is not substantially different as defined by Minnesota Statutes, section 14.05, subd. 2.
t) Minnesota Rules, part 8210.0800, subp.3a, line 28.19, delete the new language “A.”  

The “A” was proposed because a new item “B” was proposed on lines 30.1 to 30.3. However, the proposed text on 30.1 to 30.3 is being withdrawn, see paragraph w) below, and therefore there is no need to divide this subpart.

The nature of this language is within the original scope of the rules as announced in the dual notice. Finally, this rule change does not diminish the fair warning to persons who will be affected by the rule, as it further clarifies the absentee ballot completion process. Thus, this modification is not substantially different as defined by Minnesota Statutes, section 14.05, subd. 2.
u) Minnesota Rules, part 8210.0800, subp.3a, delete line 29.23, which states: “My signature and date below indicate when I completed this document.”

Laws 2012, Chapter 250, section 1 specifically removes the same language from the statutory oath for military and overseas voters in Minnesota Statutes, section 203B.21, subd. 3. This change conforms the rule to that statutory change.

The nature of this language is within the original scope of the rules as announced in the dual notice. Finally, this rule change does not diminish the fair warning to persons who will be affected by the rule, as it further clarifies the absentee ballot completion process. Thus, this modification is not substantially different as defined by Minnesota Statutes, section 14.05, subd. 2.
v) Minnesota Rules, part 8210.0800, subp. 3a, line 29.13, move “and” to a line of its own following line 29.13. 
This modification is inspired by the comment of Ramsey County Election Manager Joe Mansky. This change is made to graphically separate the three categories of eligibility for voting under part 8210.0800, which covers military and overseas voting, of which the voter is to check one of the three boxes, from the following seven bullet points, which must all be sworn to by the voter. The original layout may have been misread to require that the bullet points applied only to the last of the three categories, United States citizens living outside the U.S. permanently. This change clarifies that the bullet points apply to all voters under the Uniformed and Overseas Citizens Absentee Voting Act (UOCAVA). 
The nature of this language is within the original scope of the rules as announced in the dual notice. Finally, this rule change does not diminish the fair warning to persons who will be affected by the rule, as it further clarifies the absentee ballot completion process. Thus, this modification is not substantially different as defined by Minnesota Statutes, section 14.05, subd. 2.
w) Minnesota Rules, part 8210.0800, subp. 3a, lines 30.1 to 30.3 are withdrawn. 

The removal of the date field from the absentee and mail ballot materials pursuant to the statutory change in Laws 2012, Chapter 250, section 1 and conforming changes in these rules to treat all voters equally, is a sufficiently large change that the existing stock should no longer be used for elections commencing with the 2012 state primary, and so this language no longer promotes successful voting but rather may raise an unintended barrier, as the date field is already on the existing stock and these rules are being changed to specifically remove that language to avoid confusion to voters and election officials, as stated elsewhere in this Order and in supporting documents. 
The nature of this language is within the original scope of the rules as announced in the dual notice. Finally, this rule change does not diminish the fair warning to persons who will be affected by the rule, as it further clarifies the absentee ballot completion process. Thus, this modification is not substantially different as defined by Minnesota Statutes, section 14.05, subd. 2.
x) Minnesota Rules, part 8210.2400, item E, the last sentence, reading: “Each return envelope shall then be delivered to the polling place in the precinct where the absent voter resides.”  is repealed. 
This modification was also suggested in the comment of the co-chairs of the Minnesota Association of County Officers Election Committee, Patty O’Connor and Debby Erickson. The last sentence of item E of this part, requiring absentee ballots to be transported to the polling place, is clearly in conflict with Minnesota Statutes, section 203B.121, which now has all absentee ballots processed and counted by absentee ballot boards, and under which absentee ballots no longer go to the polling place. 
The nature of this language is within the original scope of the rules as announced in the dual notice. Finally, this rule change does not diminish the fair warning to persons who will be affected by the rule, as it further defines and clarifies the appearance of return ballot materials used in the absentee and mail balloting process. Thus, this modification is not substantially different as defined by Minnesota Statutes, section 14.05, subd. 2.
y) Minnesota Rules, part 8210.3000, subp. 4a, lines 33.22, 33.23 and 33.24,  place an asterisk at the ends of each of these lines. After line 34.3, insert a new line stating “If any of these items are missing, please contact your local election official.” 
This modification is inspired by the comment of Ramsey County Election Manager Joe Mansky. The items listed in lines 33.22, 33.23 and 33.24 are supplied by the election official and are necessary for successful absentee balloting; the change after line 34.3 simply brings to the attention of the voter that they must take action to obtain these from the election official if they were not provided. 
The nature of this language is within the original scope of the rules as announced in the dual notice. Finally, this rule change does not diminish the fair warning to persons who will be affected by the rule, as it further clarifies the mail ballot completion process. Thus, this modification is not substantially different as defined by Minnesota Statutes, section 14.05, subd. 2
z) Minnesota Rules, part 8210.3000, subp.4a, line 35.2. Delete the word “three’ and insert the numeral “3.” 
This modification was also suggested in the comment of the co-chairs of the Minnesota Association of County Officers Election Committee, Patty O’Connor and Debby Erickson. This is a stylistic change, with no substantive modification. 
The nature of this language is within the original scope of the rules as announced in the dual notice. Finally, this rule change does not diminish the fair warning to persons who will be affected by the rule, as it further clarifies the mail ballot completion process. Thus, this modification is not substantially different as defined by Minnesota Statutes, section 14.05, subd. 2.

aa) Minnesota Rules, part 8210.3000, subp. 8, line 38.2, insert “or mail” after ”absentee.” 
This modification was also suggested in the comment of the co-chairs of the Minnesota Association of County Officers Election Committee, Patty O’Connor and Debby Erickson. This conforms to the restriction provided in 203B.08, subd. 1.  
The nature of this language is within the original scope of the rules as announced in the dual notice. Finally, this rule change does not diminish the fair warning to persons who will be affected by the rule, as it further clarifies the mail ballot completion process. Thus, this modification is not substantially different as defined by Minnesota Statutes, section 14.05, subd. 2.
ab) Minnesota Rules, part 8210.0730, subp. 2 is repealed, because it conflicts with Minnesota Rules, part 8210.0720, subp. 5. 
This modification was suggested in the comment of the co-chairs of the Minnesota Association of County Officers Election Committee, Patty O’Connor and Debby Erickson. The phrase in part 8210.0720 must be printed on all external absentee envelopes, while the phrase in part 8210.0730 is to appear on those absentee ballot envelopes where the county has chosen to use a third envelope instead of a flap that covers certain information. It would be confusing to voters, and to the Postal Service, to require both phrases to be printed on the third envelope. The meaning of the two phrases is substantially the same, and this repeal is a graphic change more than anything else. 
The nature of this language is within the original scope of the rules as announced in the dual notice. Finally, this rule change does not diminish the fair warning to persons who will be affected by the rule, as it further defines and clarifies the appearance of return ballot materials used in the absentee and mail balloting process. Thus, this modification is not substantially different as defined by Minnesota Statutes, section 14.05, subd. 2.

ac) An effective date is now proposed for these rules. 
This modification was also suggested in the comment of the co-chairs of the Minnesota Association of County Officers Election Committee, Patty O’Connor and Debby Erickson. 
Normally, pursuant to Minnesota Statutes, sections 14.27 and 14.18, rules are effective five working days following the publication of the notice of adoption in the State Register. However, Minnesota Statutes, section 14.18 does permit a different, specified effective date. The proposed effective date does not change the substance of the proposed rules, and will allow for implementation at a natural change-point for procedures, the state primary. It is clearer for election administration to define the rules as effective for the state primary, especially in a redistricting year, when new election districts become effective at the same time – for the state primary and elections held thereafter. Absentee voting for the state primary commences on June 29, 2012, and it is intended that the proposed rules would be effective for absentee balloting for the state primary.
ad) Please note that in the Revisor’s documents, certain text is shown as underlined that is not new language listed above. The underlining occurs because on the absentee and mail ballots as they are printed, that text is to be graphically underlined for emphasis. (See the examples of those materials as submitted in Exhibit P to the Administrative Law Judge.) 
ae) The changes in paragraphs d), e), t), u) and w) have been made in response to the final enactment of Laws 2012, Chapter 250, section 1 and are made to conform rule to statute, and to ensure that the rules treat all classes of voters consistently with respect to the removal of the requirement of the date certified by the voter and/or witness.
4. The rules are needed and reasonable.

AMENDED ORDER

The above-named rules, in the form published in the State Register on September 19, 2011 with the modifications as indicated in the Revisor’s draft, file number AR4039, dated 04/20/12 and explained in this Amended Order, are adopted under my authority in Minnesota Statutes, sections 203B.08; 203B.90; 203B.125; and 204B.45.

____________


________________________________________

Date




Mark Ritchie






Secretary of State

180 State Office Building | 100 Rev. Dr. Martin Luther King, Jr. Blvd. | Saint Paul, MN 55155-1299
Phone: 651-201-1324 or 1-877-600-8683 | Fax: 651-215-0682 | MN Relay Service: 711

E-mail: secretary.state.@state.mn.us | Web site: www.sos.state.mn.us


